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Executive Summary

Section XII of the Food Security Act of 1985, as amended by the Agricultural Act of 2014 (2014 Act), requires the Natural Resources Conservation Service (NRCS) to establish the Agricultural Conservation Easement Program (ACEP) in a new Subtitle H.  This Subtitle repeals the previously authorized programs, Wetlands Reserve Program (WRP), Farm and Ranchlands Protection Program (FRPP) and Grassland Reserve Program (GRP), but maintains the purposes of these programs in ACEP.  Pursuant to Executive Order 12866, Regulatory Planning and Review, NRCS has conducted a Regulatory Impact Analysis and Initial Regulatory Flexibility Analysis (RIA) of ACEP using historical data and information, including information from WRP, FRPP, and GRP.  This RIA describes both the potential impact of the regulation on benefits and costs and the regulatory flexibility in the rule implementation.  Implementation of this rule is required to complete the Congressional Action.  

In considering alternatives for implementing ACEP, the agency followed the legislative intent to establish an open participatory process, optimize environmental/conservation benefits, and address natural resource concerns.  Because ACEP is a voluntary program, the program will not impose any obligation or burden upon agricultural landowners who choose not to participate.

The 2014 Act requires establishment of ACEP to retain the provisions in the current easement programs by establishing two types of easements:  wetlands reserve easements (WRE) that protect and restore wetlands as previously available under WRP, and agricultural land easements (ALE) that limit nonagricultural uses on productive farm or grassland as previously available under FRPP and the easement component of GRP.  The WRE component will provide technical and financial assistance to landowners to restore and protect wetlands and associated habitats through conservation easements.  ACEP-WRE will address wetlands, wildlife habitat, soil, water, and related natural resource concerns on private lands.  The ALE component will protect the natural resources and agricultural value of agricultural cropland, pasture and other working land, promote agricultural viability for future generations, preserve open space, provide scenic amenities, and protect grazing uses and related conservation values by restoring and conserving eligible land and limiting nonagricultural uses.

The 2014 Act also identified ACEP as a covered program for implementation of the Regional Conservation Partnership Program (RCPP), authorized by Subtitle I of Title XII of the Food Security Act of 1985, as amended (16 U.S.C. 3871 et seq.)  RCPP is funded, in part, by a reservation of 7 percent of funds that have been allocated to implement covered programs, including 7 percent of funds allocated for ACEP implementation. 
[bookmark: _Toc391627590]Impacts of ACEP
Most of this rule’s impacts consist of transfer payments from the Federal Government to farmers, landowners, and producers.  Although these transfers create incentives that very likely cause changes in the way society uses its resources, we lack data with which to quantify the resulting social costs or benefits.  Under the 2014 Act, ALE and WRE enrollments are limited by funding.  As set forth in the 2014 Act, total proposed ACEP funding and associated transfer payments by fiscal year is presented in Table ES-1.

[bookmark: _Toc391627591]Table ES-1. Proposed Conservation Transfer Payments facilitated by ACEP Funding, including the potential RCPP allocation, FY 2014-2018
	FY
	Nominal-dollar Farm-Bill Authorization
	Real-dollar1 Authorization  2.1% GDP Deflator
	Real-dollar1 Authorization  Discounted at 3%
	Real-dollar1 Authorization  Discounted at 7%

	 
	million $
	million $
	million $
	million $

	FY 2014
	$400.0 
	$400.0 
	$400.0 
	$400.0 

	FY 2015
	$425.0 
	$416.3 
	$404.1 
	$389.0 

	FY 2016
	$450.0 
	$431.7 
	$406.9 
	$377.0 

	FY 2017
	$500.0 
	$469.8 
	$429.9 
	$383.5 

	FY 2018
	$250.0 
	$230.1 
	$204.4 
	$175.5 

	Total2
	$2,025.0
	$1,947.8 
	$1,845.4 
	$1,725.1


[bookmark: _Toc391627592]1 2013 dollars.
2 Net present value of discounted funding levels.
Conservation Impacts of the Program 
Land enrolled in ACEP-WRE easements will produce onsite and offsite environmental impacts.  Those include:  restoration and protection of high value wetlands; control of sheet and rill erosion as lands are restored from cropland to wetlands and associated habitats; restoration, enhancement, and protection of habitat for fish and wildlife, including threatened and endangered species and migratory birds; improving water quality by filtering sediments and chemicals; reducing flooding and flood-related damage; recharging groundwater; protecting biological diversity; controlling invasive species with planting of native vegetation; as well as providing opportunities for educational, scientific, and recreational activities.  Soil health and air quality are improved by reduced wind erosion, reduced soil disturbance, increased organic matter accumulation, and an increase in carbon sequestration.  Many of those conservation impacts are difficult to quantify at a national scale, but have been described by studies at an individual project, watershed, or flyway scale. 

For land enrolled in ACEP-ALE, the suite of conservation effects on protected grasslands are different than those on protected farmland.  ACEP-ALE easements on grasslands limit agricultural activities to predominately grazing and haying, whereas easements on farmland allow crop cultivation and pasture-based agriculture.  As such, farmland protection effects are derived from onsite and ecological services, as well as preserving highly productive agricultural areas from development or fragmentation.  Impacts on grasslands are derived from onsite and ecological impacts as well as preventing conversion to nongrassland uses.  The net conservation effects through time from farmland protection include direct access benefits (pick-your-own, agri-tourism, and nature based activities like hunting) indirect access benefits (open spaces and scenic views) and nonuse benefits (wildlife habitat and existence values).  Grassland protection conservation effects include the direct, indirect, and nonuse benefits, but also include on-farm production gains and carbon sequestration.  
[bookmark: _Toc391627593]Expected Costs of the Program 
The main program costs are the purchase of easements and associated restoration expenses under the ACEP-WRE component.  Agricultural production ceases on lands enrolled in ACEP-WRE.  At the same time, disaster payments, crop loss payments, and other commodity payments are eliminated.

Through ACEP-ALE, landowners voluntarily restrict the land to agricultural uses by the sale of conservation easements to eligible entities.  Local cooperating entities are key drivers in farmland[footnoteRef:1] conservation because they benefit from the indirect services (offsite and nonuse benefits) provided by agricultural land, and in the case of ACEP-ALE and its predecessors, also share in the costs of purchasing conservation easements.  The local nature of the supply of and demand for conservation easements, and the site-specific nature of the potential benefits complicate the description of conservation effects conducted in this analysis.   [1: Farmland refers to agricultural land used in crop production and livestock production, i.e., cropland and pasture.  For the purposes of this document, farmland does not include grasslands. 
] 


The public and private costs of ACEP-ALE are:  1) the actual cost of purchasing the easement; 2) a reduced tax base which includes the opportunity cost of lower local economic activity, which for this analysis we assume is offset by a reduction in needed public infrastructure and associated taxes to support that infrastructure; and 3) the forgone economic activity fostered by new development.  These costs are not social costs and we do not estimate them in this analysis.  

Allocation Process and Comparison to Legacy Programs

NRCS allocates ACEP funding based upon State-generated assessments of priority natural resource needs and associated work necessary to address identified resource concerns.  These State-developed assessments, following national guidance to assure accuracy and consistency, are submitted to agency leadership for review. At the national level NRCS analyzes in a systematic manner these state-reported resource needs and requests along with factors including NRCS landscape initatives or other nationally established conservation priorities; regional factors such as development pressure, migratory bird flyways, multi-state watersheds with water quality resource concerns; existing State capacity, workload, and performance; and other factors.  This approach provides flexibility to address nationally and locally important natural resource concerns.  Once funds are allocated to the States, individual project selection occurs at the State level based on the priorization of the eligible applications using the NRCS ranking criteria.

Over the course of the 2008 Farm Bill, the three easement programs (WRP, GRP, and FRPP) received an average of $691 million annually, which was comprised of $513 million WRP, $138 million in FRPP, and $39 million in GRP.  All three easement programs were combined under ACEP and the purposes of FRPP and GRP were combined under the ACEP-ALE component.  The average annual funding available under the new ACEP program will be approximately $368 million annually, about 53 percent of the amount previously available under the repealed programs.
 
[bookmark: _Toc391627594]Conclusions
Executive Summary Table ES-2 provides an overview of the potential benefits from both sub-program areas of ACEP.  For the private landowner, the end products of the ACEP-WRE include assurances of the restoration of the property and associated recreational use, the potential to engage in compatible uses on the property, and the elimination of negative impacts to agricultural operations on the property.  Outcomes from the private landowner view of the ACEP-ALE include the long-term protection of the agricultural nature of the land and potential increases in productivity (from implementing the ALE plan) and sustainability of the local agricultural market (from local production).  In addition, the private landowner, along with the general public, will reap the benefits of recreational waterfowl harvest, upland species harvest, and agri-tourism.  Also in many cases easement that protect farmsteads under ACEP-ALE will provide the general public with an opportunity to engage with and obtain food products from a local farm producer.  

Both ACEP-WRE and ACEP-ALE may provide  benefits that are achieved for society as a whole, within the limitations of a voluntary program.  These include: improved water quality and water quantity; carbon sequestration; restoration of habitat for endangered or threatened wildlife species; flood prevention and protection; and improvements to scenic quality and rural characteristics.  We note that agricultural lands and wetlands sequester carbon at higher rates than lands converted to development.  

Participation in ACEP is voluntary and landowners participate in the program for many reasons, such as estate planning, income diversity, expanded recreational opportunity, improving agricultural efficiency, and their personal natural resource ethic.  Landowners may also participate in part to meet requirements they face in managing their operation.  For example, a landowner may decide to enroll acres in ACEP in order to protect highly productive grasslands from conversion to crop production and thus limit soil and chemical runoff into a nearby stream.  Such actions may help demonstrate compliance with other State or Federal requirements, such as State plans to meet Federal TMDL requirements.  ACEP may help landowners meet any compliance responsibilities that they may have under the Endangered Species Act.  Also, ACEP-WRE implementation provides new habitat through the restoration of degraded wetlands that benefits wildlife. Even in the absence of a FWS critical habitat listing, as is generally the case, land enrolled in ACEP could benefit at-risk species.  

NRCS has a long-term responsibility to ensure ACEP program objectives are achieved and statutory requirements are met on these lands.  Monitoring policy for these lands is in place to guide NRCS in meeting these responsibilities and to maintain working relationships with landowners.  In addition, the Statement of Federal Financial Accounting Standards 29 (SFFAS 29) considers easements held by the United States as Stewardship Lands which must be accounted for as part of the agency’s annual financial accountability reporting.  The SFFAS 29 requires that the “Condition” of all Stewardship Lands be reported regularly.  Therefore, NRCS incorporates this additional financial accounting responsibility to report on the condition of Stewardship Lands into its monitoring requirements by assessing compliance with the terms of the easement and whether the easement is meeting program objectives.  NRCS added functionality to its easement database to aid its State Offices in tracking monitoring events and observations. 

NRCS requires an annual monitoring review of all ACEP easements to ensure compliance with easement terms and that program purposes are being met.  For ACEP-ALE easements, NRCS requires the eligible entity to submit annual monitoring reports to NRCS for all ALE easements it holds, while NRCS conducts the annual monitoring of all ACEP-WRE easements.  

Data, however, currently do not exist that would allow for parsing, or attributing, different potential benefits to the suite of motivations that might result in a producer participating in this program.  What can be said, is that those actions benefit the public as a whole and the ACEP easement payment compensates the landowner for the rights they are encumbering as a result of participating in ACEP.  In addition, those transfer payments from the Federal Government to farmers, landowners, and producers may also create incentives that cause changes in the way society uses its resources. As mentioned, we lack data with which to estimate and attribute the overall social costs or benefits.  


NRCS is committed to the continual improvement of its collection and analysis of administrative and programmatic data to ensure that program benefits are being achieved through adoptions and implementation of targeted resource-based policies and procedures.   Given the existing limitation and lack of data, NRCS will investigate ways to quantify the incremental benefits obtained from this program.  




[bookmark: _Toc391627595]Table ES-2 Potential benefits from the Agricultural Conservation Easements Program described in the 2014 Farm Bill by recipient 
	Ecosystem Function
	Ecosystem Service  
	Wetlands Reserve Easements  
	Agricultural Lands Easements

	Benefits likely to accrue to private landowner

	Tree growth medium
	Commercial timber harvest
	√
	

	Fish habitat
	Commercial fish harvest
	√
	

	Grassland preservation
	Forage production
	√
	√

	Benefits that potentially accrue to both private landowner and public

	Wildlife habitat
	Recreational waterfowl harvest
	√
	

	Wildlife habitat
	Recreational upland species harvest
	√
	√

	Land for Food Production
	Local Food Production
	
	√

	Recreation Opportunities
	Agri-tourism
	√
	√

	Potential Social Benefits 

	Flood retention
	Reduced flood flows/peaks
	√
	√

	Water filtration
	Water Quality 
	√
	√

	Endangered and Threatened wildlife habitat
	Biodiversity
	√
	√

	Open Space
	Scenic quality and rural characteristics
	√
	√

	Carbon Sequestration
	Carbon Storage
	√
	√

	Groundwater Recharge
	Water Quantity
	√
	√
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[bookmark: _Toc212551235][bookmark: _Toc219260672][bookmark: _Toc332879919][bookmark: _Toc391627597]Legislative Authority
Title XIV of the Food, Agriculture, Conservation, and Trade Act of 1990 (the 1990 Farm Bill), amended the Food Security Act of 1985 (Pub. L. 99-198) to provide for the establishment of the Wetlands Reserve Program (WRP).  The Secretary of Agriculture delegated responsibility for the WRP to the Agricultural Stabilization and Conservation Service (ASCS).  The 1994 Department of Agriculture Reorganization Act transferred administrative authority to the Natural Resources Conservation Service (NRCS) for the program in 1995.  WRP was again reauthorized in the Federal Agriculture Improvement and Reform Act of 1996 (the 1996 Farm Bill), (Pub. L. 104-387), the Farm Security and Rural Investment Act of 2002 (Pub. L. 107-171), and the Food, Conservation, and Energy Act of 2008 (Pub. L. 110-234).  

The Farm and Ranch lands Protection Program (FRPP) was established by section 388 of the Federal Agricultural Improvement Reform Act of 1996, Pub. L. 104-127; repealed and authorized as a Title XII program by section 2503 of the Farm Security and Rural Investment Act of 2002; and re-authorized by section 2401 of the Food, Conservation, and Energy Act of 2008. 

The Grassland Reserve Program (GRP) was authorized by the Farm Security and Rural Investment Act of 2002, and was amended by the Food, Conservation, and Energy Act of 2008.  

The Agricultural Act of 2014 (hereafter referred to as “the Act”) established the Agricultural Conservation Easement Program (ACEP).  Section 2301 of the Act repeals and combines the purposes of the previously authorized WRP, FRPP, and GRP and adds a new Subtitle H to Title XII of the Food Security Act of 1985 (sections 1265-1265D). 

[bookmark: _Toc212551236][bookmark: _Toc219260673][bookmark: _Toc332879920]The Act requires establishment of ACEP to retain most of the provisions in the current easement programs by establishing two types of easements:  wetlands easements (WRE) that protect and restore wetlands as previously available under WRP, and agricultural land easements (ALE) that prevent nonagricultural uses on productive farm or grassland as previously available under FRPP and the easement component of GRP.  

The 2014 Act also identified ACEP as a covered program for implementation of the Regional Conservation Partnership Program (RCPP), authorized by Subtitle I of Title XII of the Food Security Act of 1985, as amended (16 U.S.C. 3871 et seq.)  RCPP is funded, in part, by a reservation of 7 percent of funds that have been allocated to implement covered programs, including 7 percent of funds allocated for ACEP implementation. 
[bookmark: _Toc391627598]Rationale for the Rule
Congress established ACEP through the Act and this rule implements ACEP.  The implementation is consistent with NRCS’ mission of putting more conservation on the ground, improving and protecting our Nation’s natural resources, maintaining connected landscapes, sustaining a viable agricultural sector, and sustaining healthy plant and animal communities.  This application of the agency’s mission is through protecting wetlands, farmlands, and grasslands through conservation easements. 

Most of this rule’s impacts consist of transfer payments from the Federal Government to farmers, landowners, and producers.  Although these transfers create incentives that very likely cause changes in the way society uses its resources, we lack data with which to estimate the resulting social costs or benefits.  NRCS is committed to the continual improvement of its collection and analysis of administrative and programmatic data to ensure that program benefits are being achieved through adoptions and implementation of targeted resource-based policies and procedures.  Given the existing limitation and lack of data, NRCS will investigate ways to quantify the incremental benefits obtained from this program.  

Many of the ecosystem services generated by wetlands and working agricultural lands may provide indirect and offsite benefits that are not fully accounted for in market prices (including real estate markets).  Ecosystem services from wetlands and agricultural lands include climate regulation, flood control, water purification, carbon sequestration, biodiversity, wildlife habitat (including restoring habitat for endangered species), and a host of others.[footnoteRef:2]  Many if not most of these services constitute common goods[footnoteRef:3] and are not traded in markets so that there are no market mechanisms in place to ensure the efficient amount of ecosystem services are produced.  Without government assistance to correct those market failures, wetland and agricultural land conversion rates to other uses exceed the socially desirable amount. [2: For a background on ecosystem services and their assessment, please see “Millennium Ecosystem Assessment, 2005, Ecosystems and Human Well-Being: Synthesis,” Island Press, Washington, D.C. World Resources Institute.
]  [3: Public goods differ from private goods in many respects.  With public goods, the market cannot exclude nonpaying consumers from enjoying their provision (nonexcludability) and one person’s use of them does not deprive other consumers from using them (nonrivalry).  Traditional examples include:  public television, national defense, public health programs, and public firework displays.  ] 

[bookmark: _Toc391627599]Historical Program Description

Over the life of the programs, through WRP, FRPP, and GRP, close to 4.1 million acres of wetlands, farmlands, and grasslands have been restored or protected through the various program’s enrollment options.  Between fiscal years (FY) 2009-2013, the three programs enrolled a total of 1.7 million acres.  A summary of program statistics over FY 2009-2013 is presented in Table 1. 

Through WRP, NRCS and private landowners have voluntarily protected, restored, and enhanced the Nation’s wetlands and associated habitats.  WRP easements are solely purchased and held by the United States.  The 2008 Farm Bill offered three WRP enrollment options:

1) Permanent easement;
2) 30-Year easement (or 30-year contracts on acreage owned by Indian Tribes); and
3) Restoration cost-share agreement

In FRPP, NRCS worked with landowners and cooperating entities to conserve agricultural lands.  NRCS provided payment directly to the cooperating entities, which would in turn purchase from the landowner a perpetual conservation easement that limits the use of their lands to agricultural uses.  NRCS would provide up to 50 percent of the value of the easement with the remainder provided by the cooperating entity with which NRCS has entered into a cooperative agreement or through a combination of the cooperating entity and landowner donation.

In GRP, NRCS used conservation easements and rental contracts to protect the Nation’s grassland resources.  The 2008 Farm Bill offered several enrollment options:

1) Permanent easement;
2) Rental contract – 10, 15, or 20-year durations; and
3) Cooperative agreement – functioned in an administration manner almost identical to FRPP, but with GRP purposes.

	[bookmark: RANGE!A153][bookmark: _Toc391627600]Table 1.  Historical Program Highlights, FY 2009-2013

	 
	Enrolled Acres
	Number of Agreements
	Total NRCS Cost
	NRCS Cost Per Acre1

	Wetlands Reserve Program (WRP)
	848,140
	4,825
	$2,568,236,261
	$3,028 

	   Annual Average
	169,628
	965
	$513,647,252 
	$3,028 

	Farm and Ranchland Protection Program (FRPP)
	582,273
	1,826
	$692,021,141 
	$1,188 

	   Annual Average
	116,455
	365
	$138,404,228 
	$1,188 

	Grassland Reserve Program (GRP)
	278,635
	408
	$195,710,104 
	$702

	   Annual Average
	55,727
	82
	$39,142,021 
	$702 

	Total WRP, FRPP, and GRP
	1,709,048
	7,059
	$3,455,967,506 
	$2,022 

	Annual Average
	341,810
	1,412
	$691,193,501 
	$2,022 


1 NRCS costs are only part of the economic costs, includes both financial assistance & technical assistance  costs.  The total costs include landowner and partner contributions and are reflected in Table 3. 
Source: USDA-NRCS RCA Interactive Data Viewer: http://www.nrcs.usda.gov/wps/portal/nrcs/detail/national/technical/nra/rca/ida/?cid=stelprdb1187042


[bookmark: _Toc391627601]Agricultural Conservation Easement Program Description and Features
[bookmark: _Toc391627602]Program Description

ACEP is a Commodity Credit Corporation program administered by NRCS.  The Commodity Credit Corporation is a Government-owned and operated entity that was created to stabilize, support, and protect farm income and prices. CCC has no operating personnel. Its conservation programs are carried out primarily through the personnel and facilities of either NRCS or, for the Conservation Reserve Program, the Farm Service Agency.

 ACEP is a voluntary program and is available in all 50 States, the District of Columbia, the Commonwealth of Puerto Rico, Guam, the Virgin Islands of the United States, American Samoa, the Commonwealth of the Northern Mariana Islands, and the Trust Territories of the Pacific Islands.  It provides technical assistance (TA) and financial assistance (FA) to eligible landowners to restore, enhance, and protect wetlands under Wetland Reserve Easements (WRE)and to eligible entities to protect agricultural lands under Agricultural Land Easements (ALE).  The program is offered on a continuous signup basis.

As indicated in the Act, one of the objectives of ACEP is to combine and coordinate the functions of the WRP, FRPP, and GRP in order to streamline and simplify conservation easement investments.  As such, ACEP is comprised of two components:  Wetland Reserve Easements (ACEP-WRE) and Agricultural Land Easements (ACEP-ALE).  Through ACEP-WRE, the agency will restore, protect, and enhance wetlands and associated habitats on eligible land to provide benefits such as habitat for migratory birds and other wildlife, including habitat for threatened, endangered, and at-risk species; decrease flood damages; improve water quality; create opportunities for landowners to generate alternative incomes;  and allow landowners to maintain ownership of lands suited for wetland restoration.  ACEP-ALE will protect the agricultural use of cropland, pasture and other working land, promote agricultural viability for future generations, and protect related conservation values of eligible land by limiting nonagricultural uses, as well as protect grazing uses and related conservation values by restoring and conserving eligible land, while foregoing potential economic activity fostered by non-agricultural activities.

ACEP contains very few new provisions compared to the source programs, most of which increase the flexibility for program administration.  The significant statutory differences from the source programs that are reflected in the ACEP interim rule include:   
· The ALE component is modeled after the former FRPP with the addition of GRP land eligibility categories.  The WRE component is modeled after the former WRP.  
· The Agency has program-wide authority to subordinate, modify, or terminate an easement under certain circumstances, an expansion of authority that had previously been applied only to WRP.
· The non-Federal contribution towards the purchase of the agricultural land easement varies slightly from the previous FRPP non-Federal contribution.  In particular, if a landowner makes a charitable donation of a large percentage of the agricultural land easement’s fair market value, the landowner donation will reduce the Federal government’s contribution to a greater extent than previously required under FRPP.
· NRCS may provide up to 75 percent cost-share under the ALE component for grasslands of special environmental significance.  Additionally, NRCS may waive part of the eligibility entity share for projects of special significance if there is a commensurate increase in the landowner donation, the landowner donation is voluntary, and the project is on lands in active agricultural production.   
· All ACEP easements will be managed according to an easement plan.   Previously, WRP and GRP required some form of management plan for all easements and FRPP only required a conservation plan on highly erodible cropland.
· The landowner tenure requirement for wetland reserve easements is 24 months compared to 7 years under the former WRP.


ACEP–WRE will provide eligible landowners with permanent (or maximum duration allowed by State law) and 30-year easement options as well as a 30-year contract option for acreage owned by Indian Tribes.  ACEP-WRE easements are conveyed by a reserved interest deed that identifies the rights conveyed to the United States and the rights retained by the landowner.  ACEP-WRE easements will be solely purchased and held by the United States.  These easements have a criteria of maximizing the potential benefits of the Federal investments in the program.  NRCS may consider the potential conservation benefits of restoring wetlands and associated habitats on cropland removed from agricultural production, the cost-effectiveness of the easement relative to the potential environmental benefits, and financial contribution by the landowner or other third party.  

ACEP-ALE easements will be acquired through the use of a cooperative agreement with an eligible entity where NRCS will assist the eligible entity with the entity’s purchase of a conservation easement.  The only enrollment option is a permanent (or the maximum length allowed by State law[footnoteRef:4]) easement.  The Act defines an Agricultural Land Easement as an easement or other interest in eligible land that: [4:  At this time North Dakota has State laws affecting the maximum duration of conservation easements.
] 


· Is conveyed for the purposes of protecting natural resources and the agricultural nature of the land, and of promoting agricultural viability for future generations; and 
· Permits the landowner the right to continue agricultural production and related uses subject to an agricultural land easement plan.

ACEP-ALE has criteria of maximizing the potential benefits of the Federal investments in the program.  NRCS may place emphasis on support for protecting agricultural uses and related conservation values of the land and maximizing the protection of areas devoted to agricultural use. 

The main features of ACEP are described below.
[bookmark: _Toc391627603]Eligible Landowners
Before a landowner may receive direct or indirect assistance under ACEP, the landowner will agree during the crop year which assistance is provided, and thereafter, once the easement is in place – 
· To comply with applicable conservation requirements, and
· To comply with applicable wetland protection requirements.  
A person or legal entity’s eligibility for ACEP is also affected by the Adjusted Gross Income provision of the 2014 Farm Bill.  Beginning in FY 2015, as stated in the Act, “a person or legal entity shall not be eligible to receive any benefit described in subparagraph (2) during a crop, fiscal, or program year, as appropriate, if the average adjusted gross income of the person or legal entity exceeds $900,000.”

For ACEP-WRE, landowners must have owned the land offered for easement for at least 24 months[footnoteRef:5] prior to applying for ACEP-WRE, unless:  (1) the land was acquired by will or succession as a result of the previous owner’s death, (2) the landowner exercised the landowner’s right of redemption after foreclosure, or (3) the NRCS determines the land was acquired under circumstances that give adequate assurances that the land was not acquired for the purpose of enrolling in ACEP-WRE. [5: Under the 2008 Farm Bill the ownership requirement was 7 years.  The ownership requrirement was changed to 24 months in Sec. 1265C(b)(2)(B) of the Food Security Act of 1985, as amended (Pub. L. 99-198). ] 


NRCS will evaluate the circumstances and documentation surrounding the change of ownership to determine if such adequate assurances exist.  These circumstances may include, but are not limited to, situations where the change in ownership is primarily in name only rather than individuals affiliated with the land, such as transfers of the prior owner into a trust, life estate, or other legal arrangement to address succession; the addition or removal of spouse or other immediate family member to the deed; or a restructuring of the membership of the agricultural operation.
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Under ACEP-ALE, eligible entity means an Indian Tribe, State government, local government, or a nongovernmental organization which has a farmland or grassland protection program that purchases agricultural land easements for the purpose of protecting agriculture use and related conservation values, including grazing uses and related conservation values, by limiting conversion to nonagricultural uses of the land.  In addition, eligible entities interested in receiving ACEP-ALE funds must provide NRCS sufficient evidence of:

(i)  A commitment to long-term conservation of agricultural lands,
(ii)  A capability to acquire, manage, and enforce easements,
(iii)  Sufficient number of staff dedicated to monitoring and easement stewardship, and
(iv)  The availability of funds at the time of application sufficient to meet the eligible entity’s contribution requirements for each parcel proposed for funding.

As part of the ACEP application process, the entity must attest to their authority and capability to acquire, manage, and enforce agricultural easements and must identify the number of staff dedicated to monitoring and easement stewardship.  Additionally, the entity is required to certify on the application that they have sufficient cash resources to satisfy the non-Federal cash contribution requirements
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The term eligible land means private or Tribal land that is, in the case of ACEP-ALE, agricultural land, including land on a farm or ranch—
 
· That is subject to a pending offer for purchase from an eligible entity;
· That has prime, unique, or other productive soil; contains historical or archaeological resources; protects grazing uses and related conservation values; or the protection of which will further a State or local policy consistent the purpose of the program; and
· Is cropland; rangeland; grassland or land that contains forbs; or shrubland for which grazing is the predominant use; located in an area that has been historically dominated by grassland, forbs, or shrubs and could provide habitat for animal or plant populations of significant ecological value; pastureland; or nonindustrial private forest land that contributes to the economic viability of an offered parcel or serves as a buffer to protect the land from development.
In the case of ACEP-WRE, eligible land means a wetland or related area that is likely to be successfully restored in a cost effective manner, will maximize the potential wildlife benefits and wetland functions and values as determined by NRCS and is—

· Farmed or converted wetland, together with the adjacent land that is functionally dependent on that land;
· Cropland or grassland that was used for agricultural production prior to flooding from the natural overflow of a closed basin lake or pothole;
· Farmed wetland and the adjoining land that is enrolled in the Conservation Reserve Program (CRP), has the highest wetland functions and values, and is likely to return to production after the land leaves the CRP;
· Riparian areas that link protected wetlands; or
· Other wetland of an owner that would not otherwise be eligible if NRCS determines that the inclusion of such wetland would significantly add to the functional value of the easement. 
NRCS assesses the individual application’s ability to maximize potential benefits through onsite evaluation and ranking.  The ranking factors assess the anticipated environmental benefits and wetland functions and values that will be present once the site is restored.   The ranking process enables the NRCS to prioritize enrollment offers by determining projects that most merit enrollment.  For example, habitat connectivity, planned habitat diversity, anticipated species diversity, hydrology restoration potential, and other values that maximize the environmental beneifts of wetland easements are prioritized when funding applications. NRCS provides national guidance on required and recommended ranking criteria and procedures, and these are outlined in the program manual which is publicly available.  These national criteria are then incorporated into the ranking criteria developed at the State level, and the States’ program ranking worksheets are posted to their website.  

The State Conservationist, the NRCS employee authorized to direct and supervise NRCS activities in a State, with advice from the State Technical Committee (STC) authorized by Subtitle G of Title XII of the Food Security Act of 1985 and 7 CFR part 610, Subpart C, establishes a weighted ranking process to prioritize all eligible applications within the State, incorporating the National ranking factors.  The State Technical Committee serves in an advisory capacity to the NRCS and other agencies of the U.S. Department of Agriculture (USDA) on the implementation of the natural resources conservation provisions of Farm Bill legislation. Chaired by the NRCS State Conservationist in each State, these Committees are composed of representatives from Federal and State natural resource agencies, American Indian Tribes, agricultural and environmental organizations, and agricultural producers.
The national ranking criteria require that at a minimum, the State ranking process must address the following cost considerations:
· Estimated easement or 30-year contract cost per acre, if appropriate.
· Estimated restoration costs.
· Partnership contributions that reduce NRCS costs will be reflected positively in the ranking process. The State Conservationist must ensure NRCS has financial control for the full amount of funding. When a landowner or other entity is offering to contribute funds for a part of the projected restoration or easement costs, the part being pledged to the program as a means of receiving favorable ranking, must be under NRCS financial control.
· A cost-benefit comparison. Applications that have a lower cost per environmental benefit ratio will receive higher rankings.
· Potential near- and long-term management, repair, replacement, or operation and maintenance costs.

During the ranking process, cost factors may be estimated using comparable market value, geographic area rate caps, landowner offers, established restoration costs, and pledged partner contributions.

This cost-effectiveness is maximized within the States’ ranking criteria by considering the positive wildlife habitat attributes of the individual application sites:  hydrologic and vegetative restoration capacity, historic and existing conditions, habitat diversity, proximity to other protected areas and wetlands, at-risk species use and habitat needs, and location within physiological regions of importance; such as, migratory bird flyways, impaired watersheds, landscape initiatives, and critical wetland complexes.  NRCS utilizes both quantitative and qualitative measures to assess benefits attributed to these criteria; however NRCS is striving to increase the use of quantitative measures when appropriate and available.

In the case of both ALE and WRE, other land that is incidental to eligible land may be eligible if NRCS determines that is necessary for the efficient administration of the easement. 
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NRCS may not acquire an easement on—

· Any land owned by the United States, other than land held in trust for Indian Tribes;
· Land owned in fee title by a State, including a subdivision or agency of a State, or a local government;
· Land subject to an easement or deed restriction that provides similar protection to that of ACEP; 
· Land where the purpose of the program would be undermined due to onsite or offsite conditions; or
· Land which NRCS determines to have unacceptable exceptions to clear title or insufficient legal access.
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Under ACEP-ALE, all easements must be subject to an agricultural land easement plan.  At a minimum, this plan will: 

· Describe the activities which promote the long-term viability of the land to meet the purposes of the easement; 
· Require the management of grassland according to a grassland management plan; 
· Include a conservation plan, where appropriate, and requires, at the option of NRCS, the conversion of highly erodible cropland to less intensive purposes; and 
· Include a limit on the impervious structures to be allowed that is consistent with the agricultural activities to be conducted.

For ACEP-WRE, a Wetland Reserve Easement Plan of Operations (WRPO) will be developed.  This plan will include the practices and activities necessary to restore, protect, enhance, and maintain the wetlands and associated habitats. The WRPO is the long-term management plan for the WRE easement, and is implemented by NRCS with either the landowner or with a partner or vendor selected by NRCS.  

[bookmark: _Toc391627608]Cost-Share Assistance

Under ACEP-ALE, NRCS will, in general, provide cost-share assistance to eligible entities for the purchase of agricultural land easements.  This share will not exceed 50 percent of the fair market value of the agricultural land easement, as determined through the use of:

· The Uniform Standards of Professional Appraisal Practices (USPAP);
· An area-wide market analysis;
· The Uniform Appraisal Standards for Federal Land Acquisition (UASFLA); and
· Another industry approved method approved by the Chief.
For parcels selected for funding, the eligible entity is responsible for obtaining and providing NRCS with an acceptable determination of the fair market value of the agricultural land easements that conforms to applicable industry standards and NRCS specifications and meets NRCS appraisal policy.   

An eligible entity is to contribute an amount at least equivalent to that of NRCS.  However, the eligible entity may include as part of its share a charitable donation or qualified conservation contribution from the private landowner.  In any case, the eligible entity must contribute its own cash resources in amount equal to at least 50 percent of the NRCS contribution.

In the case of grasslands of special environmental significance, waiver authority has been granted to allow NRCS to provide up to 75 percent of the fair market value of the easement.  In which case, the eligible entity must provide a share that is no less than 33.33 percent of the Federal share.  The eligible entity share may include a qualified landowner contribution if the eligible entity contributes its own cash resources in an amount that is at least 16.67 percent of the Federal share.

NRCS has proposed to define grasslands of special environmental significance as grasslands that are subject to threat of conversion to nongrassland uses or are subject to fragmentation, and the land is:

(1)  Rangeland, pastureland, or shrubland on which the vegetation is dominated by native grasses, grass-like plants, shrubs, or forbs; or 
(2)  Improved, naturalized pastureland and rangeland that contains little or no noxious or invasive species.  

In addition, these must be lands that:

(1)  Provide, or could provide, habitat for threatened and endangered species or at-risk species; 
(2)  Protect sensitive or declining native prairie or grassland types; or 
(3)  Provide protection of highly sensitive natural resources.  

In both ACEP-ALE cost-share scenarios, for projects of special significance NRCS has the authority to provide a waiver to reduce a portion of the eligible entity’s cash contribution requirement if there is a voluntary increase in the landowner donation equivalent to the waiver amount and the land is in active agricultural production.  This waiver of the entity cash contribution amount does not result in an increase in the Federal share.

NRCS has proposed to define projects of special significance as land that is eligible agricultural land with prime soils under a significant threat of development or fragmentation; or is eligible grassland under significant threat of development, including incompatible energy development, conversion to nongrassland uses, or fragmentation; and that are in geographic proximity to other protected areas supporting agricultural, grassland, or other compatible uses to help ensure the future agricultural viability and resource protection on the offered parcel; and meets other national criteria.

Permanent easement compensation for ACEP-WRE will be an amount necessary to encourage enrollment, based on the lowest of:

· The fair market value of the land as determined using USPAP or based on an area-wide market analysis or survey,
· The Geographic Area Rate Cap, or
· A landowner offer.
Under ACEP-WRE, payments for 30-year easements, less than perpetual easements as limited by State law, and 30-year contracts will not be more than 75 percent of that paid for a permanent easement.  The payment is discounted because these options are not providing wetland protection (and therefore, potential wetland benefits) in perpetuity.  For easement or contract payments of $500,000 or less, payment may be made in one lump sum payment or up to 10 annual payments.  For payments in excess of $500,000, payment will be made in not less than 5 and not more than 10 annual payments unless a lump sum payment is approved by the Chief.  ACEP-WRE easements are conveyed to the United States and the easement payments are made to the landowner.
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NRCS allocates ACEP funding based upon State-generated assessments of priority natural resource needs and associated work necessary to address identified resource concerns.  These State-developed assessments, following national guidance to assure accuracy and consistency, are submitted to agency leadership for review, and final allocations are based upon all requests and needs.  This approach provides flexibility to address nationally and locally important natural resource concerns and provides a more reliable and accurate estimate of each State’s needs, which in turn can be used to better inform the allocation process.  The Agency uses a nationally consistent method to document resource needs and provide a foundation for establishing priorities within States.  Inputs may include National Resources Inventory (NRI) land use data, NRI soil erosion estimates, NRI Rangeland Resource Assessment rangeland health data, NRI CEAP data, and various attributes from the Soil Survey Geographic (SSURGO) database. These and other data layers may be used to calculate critical acres by State and identified natural resource concerns.

Over the course of the 2008 Farm Bill, the three easement programs (WRP, GRP, and FRPP) received an average of $691 million annually, which was comprised of $513 million WRP, $138 million in FRPP, and $39 million in GRP.  All three easement programs were combined under ACEP and the purposes of FRPP and GRP were combined under the ACEP-ALE component.  

Under the 2014 Act, ALE and WRE enrollments are limited by funding.  As set forth in the Act, total proposed ACEP funding and associated transfer payments by fiscal year is presented in Table 2.
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Table 2. Proposed Conservation Transfer Payments facilitated by ACEP Funding, including the potential RCPP allocation, FY 2014-2018
	FY
	Nominal-dollar Farm-Bill Authorization
	Real-dollar1 Authorization  2.1% GDP Deflator
	Real-dollar1 Authorization  Discounted at 3%
	Real-dollar1 Authorization  Discounted at 7%

	 
	million $
	million $
	million $
	million $

	FY 2014
	$400.0 
	$400.0 
	$400.0 
	$400.0 

	FY 2015
	$425.0 
	$416.3 
	$404.1 
	$389.0 

	FY 2016
	$450.0 
	$431.7 
	$406.9 
	$377.0 

	FY 2017
	$500.0 
	$469.8 
	$429.9 
	$383.5 

	FY 2018
	$250.0 
	$230.1 
	$204.4 
	$175.5 

	Total2
	$2,025.0
	$1,947.8 
	$1,845.4 
	$1,725.1


1 2013 dollars.
2 Net present value of discounted funding levels.
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This Regulatory Flexibility Analysis (RIA) provides a cost estimate of ACEP based on the historic programs that were combined in the Act to create ACEP.  The RIA provides a qualitative discussion of the potential conservation impacts of the program and the effect of changes in the discretionary determinations on those impacts.  The RIA does not provide a monetary valuation of social benefits to compare to the transfer payments of the program because the program will be implemented pursuant to the Act.  Most of this rule’s impacts consist of transfers from the Federal Government to farmers.  Although these transfers create incentives that very likely cause changes in the way society uses its resources, we lack data with which to estimate the resulting social costs or benefits.

[bookmark: _Toc391627612]Program Costs and Discretionary Determinations

The total costs associated with ACEP-WRE and ACEP-ALE includes Federal and non-Federal costs.  For this analysis, Federal costs are derived using the average annual FA, or transfer payments, and average annual TA obligations for WRP, FRPP, and GRP over the FY 2009-2013 period.  Non-Federal costs include the contributions of landowners and cooperating entities.

NRCS has several discretionary determinations that will affect the program costs and resulting impacts on resource concerns.  The most significant discretionary determination is the share of enrollments that will occur in the ACEP-WRE and ACEP-ALE programs.  The Act does not identify enrollment level requirements between wetlands and agricultural lands.  The relative emphasis NRCS places on these two program components will depend on State and national priorities, environmental impacts, and local demand for the programs.  It is anticipated that enrollment in ACEP will reflect the historic trends of WRP, FRPP, and GRP enrollment.

For the WRE component, costs will accrue under the two enrollment options:  permanent easements and 30– year easements or contracts.  For a permanent easement, NRCS pays up to 100 percent of the cost of the easement and up to 100 percent of the restoration costs.  As such, it is assumed that landowners incur no costs for implementation of restoration practices.  NRCS pays costs associated with easement acquisition including legal surveys, environmental due diligence, title review, closing agent, and recording costs.[footnoteRef:6]   [6:  Landowners may have costs for attorney’s fees, State permits, or other transaction costs for filing the easement. Since these costs vary according to State and local laws, they are not included in total economic costs.  ] 


For the 30-year easement or contract options, NRCS will pay from 50 to 75 percent of what the value of a permanent easement on the land would be and up to 75 percent of the cost of restoration practices on the easement.  The remaining restoration costs are incurred by the landowner or can be provided by a third-party.  

For both the permanent and 30-year WRE options, restoration costs include the costs to restore wetlands along with the supporting/facilitating practices necessary for the wetland to function as designed.

Another discretionary determination is the emphasis placed on permanent and 30-year easements in the ACEP-WRE program.  NRCS has viewed this as a landowner decision.  Historically, about 85 percent of easement enrollments were under the permanent easement option.  Since there is no change in the compensation rate for 30-year easements relative to the historic level, we anticipate that the enrollment rate under the 30-year provision will remain at 15 percent.  

Under ACEP-ALE, the only enrollment option is a permanent (or the maximum length allowed by State law) easement acquired through the use of a cooperative agreement.  NRCS will provide not more than 50 percent of the fair market value of the agricultural land easement.  The remainder of the easement value is made up either through the eligible entity’s own cash – which must be at least 50 percent of the value contributed by NRCS – or through a combination of the eligible entity’s and landowner donation.  

Within the ACEP-ALE component, NRCS has discretion to identify and enroll grasslands of special environmental significance.  These lands are eligible for a higher NRCS cost-share assistance rate (up to 75 percent) relative to other ACEP-ALE rates of up to 50 percent.  NRCS is proposing to enroll such lands through a specific proposal process rather than a general application process. 

A discretionary determination within the ACEP-ALE program is the composition of land types enrolled in the program and whether greater emphasis will be place on farmland or grassland protection.  Since the ACEP-ALE is a combination of the two types of land targeted by the historic FRPP and GRP, the types of benefits received and total Federal costs of enrollment are dependent on the type of land enrolled.  NRCS anticipates that land will be enrolled at the historic ratio between FRPP acres and GRP acres.

In order to provide as accurate a description of the program as possible, costs were calculated for the different enrollment options:  WRE permanent easement; WRE 30-year contract/easement; ALE permanent easement for those lands resembling FRPP; and ALE permanent easement for both grasslands of special environmental significance and all other grasslands for those resembling GRP.  To do so, the analysis makes use of historic program data.

A summary of the historical Federal and total economic costs per acre for the 2008 Farm Bill programs and for ACEP projected costs are provided in Table 3 and Table 4, respectively. The projected cost estimates for ACEP are based on the historic enrollment distribution and costs in the legacy programs.    

	[bookmark: _Toc391627613]Table 3.  Historical Average Annual Costs, FYs 2009 - 2013 

	 
	Federal Costs ($/Acre)1
	Non-Federal Costs ($/Acre)
	Total Economic Costs ($/Acre)

	Wetlands Reserve Program
	$3,028
	$52
	$3,0333

	Farm and Ranchland Protection Program
	$1,188
	$1,1884
	$2,377

	Grassland Reserve Program
	$702
	$05
	$702

	1. Refer to Table 1 for historical program outlays.
2. Based on estimates from 2008 WRP Benefit Cost Analysis.
3. Includes costs for approximately nine percent of acreage on 10-year restoration agreements.
4. Based on historical NRCS cost-share of up to 50 percent of easement price, non-Federal costs are assumed to equal NRCS costs.
5. GRP cooperative agreements were a very insignificant portion of the GRP program, and cost were not included in historical costs.




	[bookmark: _Toc391627614]Table 4. ACEP Projected Average Per-Acre Costs1/

	
	Estimated Share of Component Acres
	Federal Costs ($/Acre)
	Non-Federal Costs ($/Acre)
	Total Economic Costs ($/Acre)

	ACEP-WRE
	
	
	
	

	    Permanent Easement
	85%
	$3,501
	$0
	$3,501

	   30-Year Easement/Contract
	15%
	$1,794
	$29
	$1,823

	   Acres-Weighted WRE Average
	
	$3,251
	$4
	$3,256

	ACEP-ALE
	
	
	
	

	   Farmland
	68%
	$1,188
	$1,188
	$2,377

	   Grassland
	
	
	
	

	      Grasslands of Special   
      Environmental Significance
	26%
	$527
	$176
	$702

	      All Other Grasslands
	6%
	$351
	$351
	$702

	   Acres-Weighted ALE Average
	
	$963
	$872
	$1,835


1.  Historical costs established in 2013 year dollars.
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Table 5 projects the enrollment in the ACEP program over the FY 2014-2018 period at 745,500 acres for an annual average of 149,100 acres.  The enrollment projections are based on the projected ACEP funding shown in Table 2 and the projected Federal costs from Table 4.  The distribution of enrollment across programs is based on historic enrollment patterns.  The per-acre Federal costs are adjusted for inflation by the projected GDP Price Index (USDA, ERS, 2014). 

Comparing over time the projected ACEP enrollment (Table 5) with the historic programs of WRP, FRPP, and GRP (Table 1), there is a projected 41 percent decline in funding.  When coupled with the 27 percent higher cost per acre, the result is a projected 56 percent decline in the number of acres enrolled over the equivalent 5-year periods.  The increased per acre cost is due in part to rising land values and in part to the projected enrollment shares in ACEP.  

The average annual funding available under the new ACEP program will be approximately $368 million annually, about 53 percent of the amount previously available under the repealed programs.  In FY2014, the ACEP funding split was approximately 66 percent ACEP-WRE and 34 percent ACEP-ALE.  While the reduced funding resulted in reduced enrollments across the entire program compared to its predecessors, in FY2014 the reduction in ACEP-WRE was disproportionately larger than ACEP-ALE.  As a result ACEP-ALE was allocated sufficient funds to enroll 46 percent of the historic average acres under FRPP/GRP while ACEP-WRE was allocated sufficient funds to enroll 31 percent of the historic average acres under WRP.  Similarly, ACEP-ALE received a larger relative proportion of funds than historically received under the predecessor programs.[footnoteRef:7] [7:  These calculations do not include the funds set aside for the Regional Conservation Partnership Program which may go to fund ALE or WRE projects depending upon the type and quality of the applications received.  Nor does it include funds made available for a multi-state partnership agreement in the Gulf States, which funds may go to either ALE or WRE projects.

] 





	[bookmark: _Toc391627615]Table 5. ACEP Projected Enrollement1/

	
	Estimated Share of Component Acres
	Federal Costs FY2013 ($/Acre)
	Total Acres Enrolled FY2014-FY2018 (Acres)
	Average Annual Acres FY2014-FY2018 (Acres)

	ACEP-WRE
	70%
	
	
	

	    Permanent Easement
	85%
	$3,501
	    443,577 
	       88,715 

	   30-Year Easement/Contract
	15%
	$1,794
	      78,278 
	       15,656 

	   WRE Total & Average
	
	
	    521,855 
	     104,371 

	ACEP-ALE
	30%
	
	
	

	   Farmland
	68%
	$1,188
	      152,083 
	           30,417 

	   Grassland
	
	
	
	

	      Grasslands of Special   
      Environmental Significance
	26%
	$527
	      58,150 
	11.630

	      All Other Grasslands
	6%
	$351
	    13,419 
	2,684

	   ALE Total & Average
	
	
	    223,652 
	       44,730 

	Total ACEP Program
	100%
	$2,276
	745,507
	149,101


1.  Projected enrollment is based on the Federal costs from Table 4, adjusted for projected inflation, and the proposed ACEP funding in Table 2.  

[bookmark: _Toc391627616]Conservation Effects
The potential benefits from ACEP are largely not fully accounted for in economic markets.  The value of nonmarket amenities provided by ACEP may be significant.  If this is the case, then the value of these benefits to society could be greater than their value in their apparent next-best private use alternative.  In rural areas, the next best use is typically agriculture.  In areas on the urban fringe, it is most likely to be development.  Federal investments in conserving these lands help correct for market failures and generate improved outcomes for society.  

Wetlands provide a variety of important ecosystem services and environmental benefits that are increasingly valued by society (Jenkins et al., 2010; Randall, Kidder, and Chen, 2008).  These include filtering nutrients, trapping sediments and associated pollutants, improving water quality, providing fish and wildlife habitat, dampening floodwater runoff peaks, recharging groundwater aquifers, buffering shorelines from storm impacts, providing opportunities for scientific research, and educational and recreational activities (Table 6).  Over 50 percent of the Nation’s wetlands in the lower 48 States havebeen lost since colonial times, and the greatest potential for restoration exists on private lands.  Over 80 percent of lands on which restoration is economically feasible are in private ownership.  

The goal of ACEP-WRE is to achieve the greatest wetlands functions and societal values, along with optimum wildlife habitat, on every acre enrolled in the program.  This is accomplished by restoring former wetlands and associated habitats on lands that were converted for agricultural use and have a high likelihood of successful restoration.  To achieve successful restoration ACEP-WRE focuses on:  enrolling marginal lands that have a history of crop failures or low production yields; restoring and protecting wetland values on degraded wetlands; maximizing wildlife impacts; achieving cost-effective restoration with a priority on benefits to migratory birds; protecting and improving water quality; reducing the impact of flood events; increasing ecosystem resilience; and promoting scientific and educational uses of ACEP-WRE projects.  

Historically, wetlands were viewed by many as land with little value or as wasteland which led to wetlands being drained and filled for farmland, housing, and other types of development.  As a result, much of the wetlands in the United States have been altered or destroyed.  Since the 1780’s, 22 States have lost at least 50 percent of their original wetlands.  Seven States – Indiana, Illinois, Missouri, Kentucky, Iowa, California, and Ohio – have lost over 80 percent of their wetlands (Dahl, 1990).  Slowing the loss of wetland habitats helps to reduce the decline of wetland-dependent wildlife species and the loss of ecosystem services provided by wetlands.  

Wetlands vary widely in hydrologic regime, plant and animal assemblages, and the extent and number of services they provide -- from bottomland hardwoods that play a major role in floodplain management to estuarine wetlands that serve as valuable nursery habitat for important commercial fisheries.  Their functions and condition are influenced profoundly by their location in the landscape, their proximity to other wetlands and surrounding stresses.  Moreover, more than 43 percent of all species that are federally-designated as endangered or threatened in the United States are wetland dependent for food, shelter, or breeding at some point in their life cycle.   ACEP-WRE restores wetlands that were historically present on the land but at the time the land is enrolled in ACEP-WRE, the pre-restoration condition is typically active agricultural land on which the wetland functions and values range from significantly degraded to entirely absent.  Through ACEP-WRE activities these wetland habitats are restored back to a condition equal or similar to that which existed prior to the degradation and thus improves the ecological conditions needed by wetland-dependent wildlife for their life cycles.  Such habitat only becomes available through the voluntary actions of private landowners who decide to participate in ACEP-WRE.   

The location and type of wetlands enrolled in the ACEP-WRE program will provide specific site-based impacts based on type and location of the wetland.  Wetlands may also provide open space and potential recreation benefits and these benefits are also site-specific.  In addition to the benefits determined by site-specific characteristics, the agency’s discretionary determination on the relative funding devoted to wetlands versus agricultural lands and the funding of permanent versus 30-year easements will also determine the environmental impacts and ecosystem services received from implementation of ACEP.  For example, ecosystem services requiring a long periods to be fully realized, such as carbon sequestration through timber growth, will not be as great with 30-year easements as a permanent easement (Jenkins et al., 2010).   We note that agricultural lands and wetlands sequester carbon at higher rates than lands converted to development.   

Agricultural lands provide a variety of ecosystem services that may not be accounted for in a marketplace (Table 6).  Previous studies of public preferences and attitudes toward farmland protection indicate that along with providing open and green space, a strong public motivation for farmland protection is to protect the agrarian nature of a community including cultural values, heritage values, rural lifestyles, and access to fresh, local food supplies.  All these factors are dependent on the continued existence of viable farms and farming operations (Bergstrom and Ready, 2009; Swinton et al., 2007; Gardner, 1977; Irwin, Nickerson and Libby, 2003).  
[bookmark: _Toc391627617]Table 6. Projected benefits from the Agricultural Conservation Easements Program described in the 2014 Farm Bill by recipient.

	Ecosystem Function
	Ecosystem Service  
	Wetlands Reserve Easements  
	Agricultural Lands Easements

	Benefits likely to accrue to private landowner

	Tree growth medium
	Commercial timber harvest
	√
	

	Fish habitat
	Commercial fish harvest
	√
	

	Grassland preservation
	Forage production
	√
	√

	Benefits that potentially accrue to both private landowner and public

	Wildlife habitat
	Recreational waterfowl harvest
	√
	

	Wildlife habitat
	Recreational upland species harvest
	√
	√

	Land for Food Production
	Local Food Production
	
	√

	Recreation Opportunities
	Agri-tourism
	√
	√

	Potential Social Benefits 

	Flood retention
	Reduced flood flows/peaks
	√
	√

	Water filtration
	Cleaner water
	√
	√

	Endangered and Threatened wildlife habitat
	Biodiversity
	√
	√

	Open Space
	Scenic quality and rural characteristics
	√
	√

	Carbon Sequestration
	Carbon Storage
	√
	√

	Groundwater Recharge
	Water supply
	√
	√



People derive enjoyment from farmland amenities in part based on the level of access the farming operation provides, which is dependent on the operations objectives and management practices.  Direct public access is needed if the farm plan includes uses such as pick-your-own fruits and vegetables, agritourism activities (e.g., farm tours, hayrides, corn mazes), and nature-based tourism activities (e.g., hunting, fishing, hiking, and bird-watching).  All of these direct access activities provides an ecosystem service that provides the public the opportunity for direct access to the operation.  Indirect public access provides a different set of ecosystem services such as viewing, painting, or photographing the land from public property (e.g., public road or nearby public land) without direct access to the land.  Nonuse benefits are ecosystem services supported by farmland that do not require access to the land; for example, preservation of wildlife habitat and species on farmland.  These nonuse benefits tend to be broad ecological and environmental attributes and may be important determinants of preferences and add significantly to the benefits of farmland protection in some locations (Bergstrom and Ready, 2009).  Another important locational factor is the proximity of urban areas because the uniqueness of open space in highly-developed areas tends to increase benefits associated with direct, indirect, and nonuse attributes.  

The most significant potential benefits of preserving and restoring grasslands through easement purchases include improved forage production, wildlife habitat, and carbon sequestration as well as other benefits such as recreation, water infiltration areas, and runoff management (Kroeger et al., 2009).  In addition, nonuse values such as bequest value or option value (Smith 1996) may also be present.  The potential benefits are variable among locations and often difficult to measure because the unique characteristics of each grassland parcel which provides a unique set of ecosystem services.  Many of the potential benefits of grassland protection and restoration, like farmland and wetlands, do not occur on the easement tract, and thus, are difficult or costly to quantify.  


Slowing the loss of and properly managing grassland habitats also helps to reduce the decline of wildlife species.  Grasslands provide forage and habitat for many wildlife species, including declining populations of native grassland-dependent birds and mammals such as the greater sage grouse and black-tailed prairie dog, whose declines have paralleled the overall decline in native grassland habitat (Feather, Hellerstein, and Hanson, 1999; Samson, Knoph, and Ostlie, 1998).  In addition to sage-grouse, other endemic grassland bird species showing significant declines include Lesser prairie-chickens, mountain plover, western meadowlark, and ferruginous hawk.  Prairie dogs, an indicator species for reduced grassland biodiversity, have declined an estimated 98 percent since settlement in the United States.  

NRCS has implemented several initiatives to improve grassland conditions under its various conservation programs, including ACEP and its predecessor easement programs.  The same factors that negatively affect these species also affect the sustainability of native grazing lands, including:
· Land fragmentation
· Invasive species
· Unsustainable grazing systems
· Sod-busting
· Conifer encroachment

Through the enrollment of grasslands under ACEP, landowners can proactively work to conserve these at-risk species and, if successful, perhaps prevent them from being listed under the Endangered Species Act (ESA).  The landowners voluntarily enroll in a permanent easement under ACEP-ALE which requires the land to remain in a grassland condition and limits future development and fragmentation.  The protections afforded by the enrollment in ACEP-ALE are above and beyond any protections resulting solely from the listing of a species.  

Under ACEP-ALE, all easements require an ALE plan.  These plans describe the activities that will provide the long-term viability of land to meet the purpose of the easement, for lands with Highly Erodiable Land (HEL) requires at least an erosion control plan, for grasslands a grassland management plan, and a limit on impervious surfaces consistent with agricultural activities.  The ALE plan as applied to HEL farm lands is expected to increase public benefits by use of the residue and tillage practices associated with erosion control that reduce oxidation of carbon from cropland, and in some cases actually increase carbon sequestration on those lands.  The ALE plan as applied to grasslands may improve grassland management with associated private gains as well as increase public benefits by enhancing infiltration, reducing runoff, reducing soil erosion, and increasing carbon sequestration.  

As an example of the potential impact of the ALE plan in improving management and associated private gains, research by the USDA Agricultural Research Service (Spaeth 2000) found that improved grassland management could provide an estimated 1,013 additional pounds of forage per acre per year.  This translates into about 1.3 animal unit months (AUM) per acre (Namken and Flanagan, 2000).  

Ecosystem services are site-specific, so the location and type of agricultural lands enrolled in the ACEP-ALE program will affect the program’s environmental impacts.  In addition, the agency’s discretionary determination on the relative funding devoted to agricultural lands versus wetlands, the funding of farmland relative to grasslands, and the determination of grasslands of special environmental significance will also influence the program’s environmental impacts.  For example, the mix of ecosystem services associated with farmland is different than the mix of ecosystem services from grassland preservation.  

[bookmark: _Toc391627618]ACEP and the Resource Conservation Partnership Program

As part of the 2014 Farm Act, Congress authorized the establishment of the Regional Conservation Partnership Program (RCPP) to further promote conservation and restoration on a regional or watershed scale.  RCPP promotes coordination between NRCS and its partners to join in efforts with producers and landowners to increase the restoration and sustainable use of soil, water, wildlife, and related natural resources on regional or watershed scales.  

RCPP combines the authorities of four former conservation programs – the Agricultural Water Enhancement Program, the Chesapeake Bay Watershed Program, the Cooperative Conservation Partnership Initiative, and the Great Lakes Basin Program.  RCPP contracts and easement agreements are implemented through the Agricultural Conservation Easement Program (ACEP), the Environmental Quality Incentives Program (EQIP), Conservation Stewardship Program (CSP), or the Healthy Forests Reserve Program (HFRP).  NRCS may also utilize the authorities under the Watershed and Flood Prevention Program, other than the Watershed Rehabilitation Program, in the designated critical conservation areas.

A portion of ACEP’s funding – as much as 7 percent – must be transferred to facilitate implementation of RCPP.  Table 7 shows the maximum total government program obligations devoted to RCPP for ACEP under the 2014 Farm Act.  (Note that the potential payments through RCPP in Table 7 will reduce the potential ACEP transfers in Table 2 by a like amount.)  

It is unknown at this point how much interest there will be in ACEP contracts under RCPP.  RCPP is similar to the Mississippi River Basin Initiative (MRBI) that was funded under the 2008 Farm Act.  About one-fifth of MRBI projects included wetland easements.  While we expect that EQIP contracts will draw the most RCPP proposals, it is likely that ACEP easements will be a component of many proposals.  At this point we do not have sufficient data with which to estimate potential conservation effects.  Any unobligated ACEP-RCPP funds will be reallocated to fund other ACEP applications.



[bookmark: _Toc391627619]Table 7. Potential Conservation Transfer Payments facilitated by the RCPP portion of ACEP Funding, FY 2014-2018
	FY
	Nominal-dollar Farm-Bill Authorization
	Real-dollar1 Authorization 2.1% GDP Deflator
	Real-dollar1 Authorization  Discounted at 3%
	Real-dollar1 Authorization  Discounted at 7%

	 
	million $
	million $
	million $
	million $

	FY 2014
	$28.0 
	$28.0 
	$28.0 
	$28.0 

	FY 2015
	$29.8 
	$30.4 
	$29.5 
	$28.4 

	FY 2016
	$31.5 
	$32.8 
	$31.0 
	$28.7 

	FY 2017
	$35.0 
	$37.3 
	$34.1 
	$30.4 

	FY 2018
	$17.5 
	$19.0 
	$16.9 
	$14.5 

	Total2
	$141.8 
	$147.5 
	$139.4 
	$130.0 


1 2013 dollars.
2 Net present value of discounted funding levels.


[bookmark: _Toc388541295][bookmark: _Toc391627620]Conclusion

Section XII of the Food Security Act of 1985, as amended by the 2014 Act, requires NRCS to establish ACEP in a new Subtitle H.  This Subtitle repeals the previously authorized programs WRP, FRPP, and GRP, but maintains the purposes of these programs in ACEP.  This RIA describes the potential benefits and costs required for the rule to implement the congressional action.  

The Act requires establishment of ACEP to retain the provisions in the current easement programs by establishing two types of easements:  WRE that protect and restore wetlands as previously available under WRP and ALE that limit nonagricultural uses on productive farm or grassland as previously available under FRPP and the easement component of GRP.  

NRCS has several discretionary determinations that will affect the types of benefits provided by the program.  Changing from the historic voluntary enrollment patterns of the past would affect the composition of potential benefits between those of wetland ecosystem services and farmland and grassland ecosystem services.  

Because this rule is implementing ACEP as required by Congress, and most of this rule’s impacts consist of transfers from the Federal Government to farmers, the overall potential net economic benefits of the program were described rather than estimated.  Per acre costs of the program were estimated based on the historic enrollment pattern of the repealed programs.  
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[bookmark: _Toc391627623]Appendix A - Consolidation of WRP, FRPP and GRP
Agricultural Conservation Easement Program (ACEP)—Consolidation of Title XII easement programs into one program 
· Consolidates the Farm and Ranch Land Protection Program (FRPP), Grassland Reserve Program easement options, and Wetlands Reserve Program (WRP) into one program, and repeals FRPP, GRP, and WRP 
· ACEP funded at $400 million in FY 2014, increasing to $425 million in FY 2015, $450 million in FY 2016, $500 million in FY 2017, and decreasing to $250 million in FY 2018
· Elements of FRPP and GRP become the agricultural land easement component of ACEP, and elements of WRP become the wetland reserve easement component of ACEP (GRP rental contracts will be incorporated into the Conservation Reserve Program)
· Agricultural Land Easement Component
· Adds agriculture viability to the purposes of the easement
· Limits Federal share to not exceed 50 percent of the fair market value of the agricultural land easement, while requiring the non-Federal share to be equivalent to the Federal share, with the entity contributing at least 50 percent of the Federal share with its own cash resources 
· The new program includes an option to pay up to 75 percent for grasslands of special environmental significance through agricultural land easements 
· Maintains certification process for eligible entities, with same ability to have longer-term agreements, etc.
· Prohibits bidding down
· Requires easements to be subject to an agricultural land easement plan
· Does not allow United States to hold grassland easements

· Wetland Reserve Easement Component
· Maintains most elements of WRP eligibility and administrative framework 
· Authorizes a waiver process to allow enrollment of CRP lands established to trees 
· Allows ranking criteria to consider extent to which landowner or other non-Federal entity leverages Federal investment
· Reduces ownership requirement prior to application from 7 years to 2 years
· Keeps WRP compensation framework for wetland reserve easements

· Joint Provisions
· Specifies the following lands as ineligible:
· Federal lands except lands held in trust for Indian Tribes
· State-owned lands, including lands owned by agencies or subdivisions of the State, or unit of local government
· Land that already receives similar protection that would be achieved by enrollment
· Lands that have onsite or offsite conditions that would undermine meeting purposes of the program
· Authorizes easement subordination, modification, exchange, termination of easements under certain limited criteria
· Lands enrolled in FRPP, GRP, and WRP are considered enrolled in ACEP
· Provides transition of contracts, agreements, and easements, creating pool of funds from each of original programs to address existing needs on FRPP, GRP, and WRP projects enrolled prior to enactment of the Act, to remain available until expended





[bookmark: _Toc391627624]Appendix B – Calculation of WRE Component Costs

The elimination of the wetland restoration agreements under the Act needs to be considered in the analysis.  From FY 1992-2007, this enrollment option accounted for approximately 9 percent of the total acres enrolled.  Since the historic-program weighted per acre cost includes this option, the projected WRE costs require adjustment.  It is assumed that restoration only agreements have costs that are much lower than that of permanent or 30-year easements, so the removal of this option will cause the average per acre cost for WRE to increase.  To approximate a new average cost, the analysis makes use of the following equation relating each previous enrollment option to federal costs:

CP*AP + CT*AT + CR*AR = Total Cost

Where CP is permanent easement cost; AP is total permanent easement acreage; CT is cost of a 30-year easement, AT is total 30-year easement acreage; CR is the cost of restoration agreements and AR is total restoration agreement acreage.  Based on FY 1992-2007 data, the ratio of 30-year and restoration only costs to permanent easement costs are approximately 51.2 percent and 22.5 percent, respectively.  Using these ratios gives

CP*AP + .512*AT*CP + .225*AR*CP = Total Cost

To solve for the cost of a permanent easement, the average annual acres from FY 2009-2013 are multiplied by the FY 1992-2007 acreage percentages to give AP, AT and AR.  These values are then inserted into the above equation to provide an estimate for the cost of permanent easement.  The results are shown in Appendix B Table.

	Appendix B Table. Historic WRP Component Cost Calculations

	 
	Share of Acres FY 1992-07
	Actual Acres FY 2009-13
	Cost Ratio, FY 1992-07
	Cost Adjusted Acreage Contribution

	Permanent Easement
	78%
	AP = 131,699
	100%
	131,699

	30-Year Easement
	13%
	AT = 22,584
	51%
	11,570

	Restoration Agreement
	9%
	AR = 15,375
	23%
	3,465

	TOTALS
	100%
	169,128
	 
	146,704

	Average Obligations FY2009-13 = $513,647,252             Average Obligations ÷ 146,704 = $3,501/acre

	Total Estimated NRCS Cost, Permanent Easement = $3,501/acre

	Total Estimated NRCS Cost, 30 Year Easement/Contract = $1,794/acre 

	Total Estimated NRCS Cost, Restoration Agreement = $789/acre 



It is important to note that the cost figures calculated above are used only to aid in the determination of enrollment acres.  When comparing costs and benefits, the total economic costs are used, which include the Federal costs and any non-Federal costs, such as landowner contribution for restoration.  
With the historical costs for the 2008 Farm Bill programs as a baseline, the projected ACEP component costs were calculated using estimated shares of acres.  The estimated shares of acres are also based on historical data.  Referring back to the Appendix B Table, under the previous Farm Bill, permanent easements accounted for roughly 78 percent of all enrollments and 30-year easements accounted for about 13percent of all enrollments over the 1992-07 period.  Since ACEP eliminates the restoration agreement, the acres contributed by that option are eliminated and the remaining totals are used to estimate the distribution between permanent easements and 30-year easements or contracts under ACEP.  This results in a split of roughly 85 percent permanent and 15 percent to 30-year easements and contracts.  

For the ACEP-ALE distribution, the analysis refers to the FY 2009-2013 enrollment data (see Table 1).  Over the period, FRPP enrolled an average of 116,455 acres while GRP enrolled an average of 55,727 acres per year.  The combined average annual for these two is 172,182 acres.  Dividing the contribution of each program by the combined total provides the estimate for the acreage distribution under ACEP.  It is estimated that approximately 70 percent of all ALE acres enrolled will resemble those enrolled through FRPP and the remaining 30 percent will resemble those typical to GRP.
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