FRPP Required Language (2008 Farm Bill)

Include in the introductory paragraph:

THIS CONSERVATION EASEMENT HAS ALSO BEEN ACQUIRED IN PART WITH FUNDS FROM THE COMMODITY CREDIT CORPORATION, THROUGH THE FARM AND RANCH LANDS PROTECTION PROGRAM, WHICH IS ADMINISTERED BY THE NATURAL RESOURCES CONSERVATION SERVICE (“NRCS” OR THE “UNITED STATES”).

Deed of Conservation Grant declaration paragraph:

Insert the following sentence after the declaration of the grant of the deed of CE from Grantor to Grantee:
The United States of America (the "United States") acting by and through the United States Department of Agriculture, Natural Resources Conservation Service ("NRCS") acting on behalf of the Commodity Credit Corporation, by virtue of its funding of Grantee's acquisition of this Deed, has acquired a right of enforcement and those certain other rights and assurances specifically set forth in this Deed.  

FRPP statute citation:

Include the following in the list of “clearly delineated governmental conservation policies”:
The Farm and Ranch Lands Protection Program. Title II, Subtitle E, Section 2401 of the Food, Conservation, and Energy Act of 2008, Public Law 110-234, 16 U.S.C. 3838h and i authorizes the Farm and Ranch Lands Protection Program under which the Secretary of Agriculture, acting through the Natural Resources Conservation Service on behalf of the Commodity Credit Corporation, facilitates and provides funding for the purchase of conservation easements for the purpose of protecting agricultural uses and related conservation values of eligible land by limiting nonagricultural uses of the land.

Conservation Plan

The FRPP statute requires management of highly erodible land on the property in accordance with a conservation plan that is developed utilizing the standards and specifications of the NRCS field office technical guide, 7 CFR part 12.  The following paragraphs shall be included in all Conservation Easements acquired using FRPP funds:
As required by section 1238I of the Food Security Act of 1985, as amended, the Grantor, his heirs, successors, or assigns, shall conduct agricultural operations on highly erodible land on the Protected Property in a manner consistent with a conservation plan prepared in consultation with NRCS and the Conservation District. This conservation plan shall be developed using the standards and specifications of the NRCS Field Office Technical Guide and 7 CFR part 12 that are in effect on the date of this Conservation Easement Deed.  However, the Grantor may develop and implement a conservation plan that proposes a higher level of conservation and is consistent with the NRCS Field Office Technical Guide standards and specifications.  NRCS shall have the right to enter upon the Protected Property, with advance notice to the Grantor, in order to monitor compliance with the conservation plan.

In the event of noncompliance with the conservation plan, NRCS shall work with the Grantor to explore methods of compliance and give the Grantor a reasonable amount of time, not to exceed twelve months, to take corrective action.  If the Grantor does not comply with the conservation plan, NRCS will inform Grantee of the Grantor’s noncompliance.  The Grantee shall take all reasonable steps (including efforts at securing voluntary compliance and, if necessary, appropriate legal action) to secure compliance with the conservation plan following written notification from NRCS that (a) there is a substantial, ongoing event or circumstance of non-compliance with the conservation plan, (b) NRCS has worked with the Grantor to correct such noncompliance, and (c) Grantor has exhausted its appeal rights under applicable NRCS regulations.

If the NRCS standards and specifications for highly erodible land are revised after the date of this Conservation Easement Deed based on an Act of Congress, NRCS will work cooperatively with the Grantor to develop and implement a revised conservation plan.  The provisions of this section apply to the highly erodible land conservation requirements of the Farm and Ranch Lands Protection Program and are not intended to affect any other natural resources conservation requirements to which the Grantor may be or become subject.

Note:  Where there is no land designated as “cropland,” or where there are no soils that are considered to be “highly erodible” when used for cropping, the above provision will not apply, but it must be in the deed.
Impervious Surface Limitation

The total area of all impervious surfaces shall not exceed two (2) percent of the total area protected by this Easement Deed.  Impervious surfaces include areas that are paved, covered by concrete, or occupied by buildings, with or without floors.  Conservation practices listed in the NRCS Field Office Technical Guide are exempt from this provision.

Indemnification; Hold Harmless
Modify the standard indemnification/hold harmless language to include coverage for the United States:

“General Indemnification. Grantor shall indemnify and hold harmless the United States, its employees, agents, and assigns for any and all liabilities, claims, demands, losses, expenses, damages, fines, fees, penalties, suits, proceedings, actions, and costs of actions, sanctions asserted by or on behalf of any person or governmental authority, and other liabilities (whether legal or equitable in nature and including, without limitation, court costs, and reasonable attorneys’ fees and attorneys’ fees on appeal) to which Grantee may be subject or incur relating to the Protected Property, which may arise from, but are not limited to, Grantor’s negligent acts or omissions or Grantor’s breach of any representation, warranty, covenant, agreements contained in this Conservation Easement Deed, or violations of any Federal, State, or local laws, including all Environmental Laws.”
[Note:  The Grantor doesn’t have to “defend” the USA, as that’s a responsibility of the Attorney General.) 
United States Right of Enforcement
Under this Conservation Easement, the United States is granted the right of enforcement in order to protect the public investment. The Secretary of the United States Department of Agriculture (the Secretary) or his or her assigns, on behalf of the United States, may exercise this right of enforcement under any authority available under State or Federal law if the [Tribe/State/County/Local Government/Non-governmental Organization] fails to enforce any of the terms of this Conservation Easement, as determined in the sole discretion of the Secretary.
Environmental Warranty

Grantor warrants that it is in compliance with, and shall remain in compliance with, all applicable Environmental Laws.  Grantor warrants that there are no notices by any governmental authority of any violation or alleged violation of, non-compliance or alleged non-compliance with or any liability under any Environmental Law relating to the operations or conditions of the Property.  Grantor further warrants that it has no actual knowledge of a release or threatened release of Hazardous Materials, as such substances and wastes are defined by applicable federal and state law.  

Moreover, Grantor hereby promises to hold harmless and indemnify the Grantee and the United States against all litigation, claims, demands, penalties and damages, including reasonable attorneys’ fees, arising from or connected with the release or threatened release of any Hazardous Materials on, at, beneath or from the Protected Property, or arising from or connected with a violation of any Environmental Laws by Grantor or any other prior owner of the Protected Property.  Grantor’s indemnification obligation shall not be affected by any authorizations provided by Grantee or the United States to Grantor with respect to the Protected Property or any restoration activities carried out by Grantee at the Protected Property; provided, however, that Grantee shall be responsible for any Hazardous Materials contributed after this date to the Protected Property by Grantee.

 “Environmental Law” or “Environmental Laws” means any and all Federal, state, local or municipal laws, rules, orders, regulations, statutes, ordinances, codes, guidelines, policies or requirements of any governmental authority regulating or imposing standards of liability or standards of conduct (including common law) concerning air, water, solid waste, hazardous materials, worker and community right-to-know, hazard communication, noise, radioactive material, resource protection, subdivision, inland wetlands and watercourses, health protection and similar environmental health, safety, building and land use as may now or at any time hereafter be in effect. 

“Hazardous Materials” means any petroleum, petroleum products, fuel oil, waste oils, explosives, reactive materials, ignitable materials, corrosive materials, hazardous chemicals, hazardous wastes, hazardous substances, extremely hazardous substances, toxic substances, toxic chemicals, radioactive materials, infectious materials and any other element, compound, mixture, solution or substance which may pose a present or potential hazard to human health or the environment.

The following has been approved as an alternative to the first two paragraphs above, as the situation may warrant: 

Grantor warrants that it is in compliance with and shall remain in compliance with, all applicable Environmental Laws, subject, however, to those matters identified in that certain report titled Phase I Environmental Site Assessment of the ___________ Ranch, ____________ County, Colorado, prepared by__________________________, and dated ______________, 200_.  Grantor warrants that there are no notices by any governmental authority of any violation or alleged violation of, non-compliance or alleged non-compliance with or any liability under any Environmental Law relating to the operations or conditions of the Property.  

Except for fertilizers, pesticides and similar products used for agricultural activities, which Grantor submits were applied in conformity with applicable laws and regulations, Grantor warrants that it has no actual knowledge of a release or threatened release of any Hazardous Materials on, at, beneath or from the Property.  Moreover Grantor hereby promises to defend and indemnify the United States against all litigation, claims, demands, penalties and damages, including reasonable attorneys' fees, arising from or connected with the release or threatened release of any Hazardous Materials on, at, beneath or from the Property, or arising from or connected with a violation of any Environmental Laws by Grantor or any other prior owner of the Property.  Grantor’s indemnification obligation shall not be affected by any authorizations provided by Grantee to Grantor with respect to the Property or any restoration activities carried out by Grantee at the Property; provided, however, that Grantee shall be responsible for any Hazardous Materials contributed after this date to the Property by Grantee.

Amendment

The United States must approve in writing any proposed amendment to the deed.

NRCS Acceptance Page
NRCS must have its own signature page, since it is “accepting” a right of enforcement in the conveyance of the easement.  Example:
ACCEPTANCE OF PROPERTY RIGHT BY THE NATURAL RESOURCES CONSERVATION SERVICE
The Natural Resources Conservation Service, an agency of the United States Government, hereby accepts and approves its interest in the foregoing conservation easement deed, and the rights conveyed therein, on behalf of the United States of America.

Authorized Signatory for the NRCS

State of 

County of 

On this ______ day of __________________, 200____, before me, the undersigned, a Notary Public in and for the State, personally appeared ________________________, known or proved to me to be the person whose signature appears above, and who being duly sworn by me, did say that s/he is the ________________________ [title] of the Natural Resources Conservation Service, United States Department of Agriculture, is authorized to sign on behalf of the agency, and acknowledged and accepted the rights conveyed by the deed to be her/his voluntary act and deed.

In Witness Whereof, I have hereunto set my hand and official seal the day and year first above written.

Notary Public for the State of 

Residing at 

My Commission Expires: 

