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SUBPART D Enrollment and Acquisition
514.30 Overview

This Subpart provides administrative activities and policy related to the enrollment and acquisition of Restoration cost-share agreements, 30-year contracts and 30-year and permanent easements.  
The enrollment and acquisition process proceeds after NRCS determines the landowner and the land eligible, and the on-site visit, including ranking and preparation of the preliminary WRPO have been completed.  Please see WRP Business Process (Exhibit 514.90 or 514.91). 
514.31 Selection for Enrollment
a  General
At the beginning of each fiscal year, the State Conservationist may establish one or more application evaluation periods for application evaluation, ranking, and funding consideration.  Only applications determined eligible before the evaluation period end date should be considered for funding.  Alternatively, the State Conservationist may adopt an evaluation process where projects are funded on a continuous basis if they meet threshold priority requirements established by the State Conservationist, with input from the State Technical Committee.
All applications not tentatively selected or considered in an evaluation period will be carried to subsequent evaluation periods except for those cancelled or determined ineligible.

If appraisals will be used in determining easement compensation value (514.32) these appraisals may be secured in the fiscal year preceding the fiscal year when the easement will actually be selected for funding.  Only those applications where an appraisal has been completed and approved through the review process by the close of the evaluation period will be considered for tentative selection.
Once the application materials have been submitted by the field offices (See Subpart C) all eligible applications will be listed in rank order based on enrollment type.  Once financial assistance funds are available for the current fiscal year, the State Conservationist will select those applications that can be funded based on the State’s historic allocation levels, or actual allocation amount if known at the time of tentative selection, starting with the highest ranked application.
If the State does not have sufficient funds to approve the highest ranked application on the unfunded list, the State may skip to the next highest ranked application for which they have sufficient funds.  The State Conservationist may choose to fund lower ranked applications in unique circumstances, as identified by the State Conservationist in consultation with the State Technical Committee.
b  Letter of Tentative Selection (For Projects Requiring an Appraisal Only)  

If NRCS determines that a project tentatively selected for funding will require an appraisal, the affected Landowners will be sent a letter of tentative selection via certified mail with return receipt requested.  The letter will clearly explain that this tentative selection does not bind NRCS or the United States to enroll the proposed project in WRP, nor does it bind the landowner to continue with enrollment in the program.  However, the landowner’s acceptance of the tentative selection is required prior to NRCS proceeding with acquiring an appraisal.  Once NRCS has received an acceptable appraisal, then NRCS may proceed with making an offer of enrollment to the landowners as provided in paragraph (c) of this section.
c  Offer of Enrollment

Upon selection of an application for funding, NRCS will send the Landowners a letter of offer of enrollment.  The actual wording of the letter will depend upon the enrollment type of the selected application the actions necessary for the application to be considered enrolled in the program and funds obligated.

1. Restoration Cost Share Agreements

For the restoration cost-share agreement enrollments, the letter will clearly indicate the landowner will contact the local NRCS representative to confirm the landowner wishes to continue with the WRP enrollment process, and if so, set up an appointment to begin the process of completing the final Wetlands Restoration Plan of Operations (WRPO) including all required final engineering surveys, designs and plans.  
The letter of offer of enrollment will indicate that NRCS will consider the property enrolled and funds obligated once a final Conservation Program Contract (CPC), NRCS-CPA-1202, Appendix and NRCS-CPA-1155, is signed by both the landowner and the State Conservationist.
All landowners of record must sign the NRCS-CPA-1202 and Appendix, unless documentation is provided indicating agreement by all landowners for a specific individual to act as their representative in the execution and completion of the agreement.  
2. 30-year Contracts
The letter will clearly indicate that the application has been selected for enrollment and that NRCS is making an offer to enroll the land in a 30-year contract for the compensation amount indicated in the letter.  The letter will indicate that continuing the enrollment process is contingent on the applicant returning the Agreement to Enter Contract for 30-year Land Use document attached to the letter with all appropriate signatures within the time period specified in the letter.  This will signify that the landowner accepts the offered compensation in return for enrollment.  Generally the landowner is allowed 15 days to sign and return the document.  This deadline can be adjusted by the State Conservationist as necessary.
If the Agreement is not signed and returned within the required time period, the application will be cancelled.  Once the Agreement to Enter Contract for 30-year Land Use document is returned and signed by the State Conservationist the property will be considered enrolled in WRP and funds obligated for the 30-year contract compensation amount only.
NOTE:  If the landowner is going to secure the legal boundary survey according to the procedure in Section 514.33(b) then the survey funds are also obligated at this time.
3. Easements

The letter will clearly indicate that the application has been selected for enrollment and that NRCS is making an offer to purchase the easement at the compensation amount indicated on the Agreement for the Purchase of a Conservation Easement, FormLTP-31, that will be attached to the letter.  
The letter will also indicate that continuing the enrollment process is contingent upon the landowner returning Form LTP-31 with all appropriate signatures within the time period specified in the letter.  If the form is not returned within the required time period, the application will be cancelled.  Generally the landowner is allowed 15 days to sign and return the document.  This deadline can be adjusted by the State Conservationist as necessary.  Once the Form LTP-31 is returned and signed by the State Conservationist, the property will be considered enrolled in WRP and funds obligated for the easement acquisition only.

NOTE:  If the landowner is going to secure the legal boundary survey according to the procedure in Section 514.33(b), then the survey funds are also obligated at this time.

The Agreement for the Purchase of a Conservation Easement has an effective period of no less than 6 months but no more than 12 months from the date of the State Conservationist signature.  The effective period may be extended when necessary and agreed to by all parties using the Agreement for the Purchase of a Conservation Easement Amendment, Form LTP-31A.
The State Conservationist may delegate, in writing, the authority to sign the Agreement for the Purchase of a Conservation Easement, the 30-year Contract, or the CPC for a restoration cost-share agreement enrollment.  This authority may only be delegated to the Assistant State Conservationist responsible for managing the Wetlands Reserve Program.  No further delegation of this authority is allowed.
d  Expedited Delivery of Notification of Offer of Enrollment
As a means of expediting the enrollment process, the landowner can be contacted by the local NRCS representative in person to deliver the notice of offer of enrollment and the Agreement for the Purchase of a Conservation Easement or 30-year contract for signature.  Upon delivery, the landowner must sign a statement indicating receipt of the notice of offer of enrollment and confirming the date they took possession of the Form LTP-31 or 30-year contract to secure necessary signatures.  NRCS will document in the case file the notice and documents were delivered in person.
e  Applications Not Selected

At the end of the fiscal year, applicants not selected for funding will be notified that their application will be deferred to the next fiscal year unless the applicant notifies NRCS that their application should be withdrawn.  The notification will request that applicants who do not wish to continue to be considered for WRP notify the local NRCS office within 15 days of receipt of the letter.  Letters should be sent certified mail with return receipt requested.

If applications are carried forward into the next fiscal year, they will be considered promoted applications to the new fiscal year enrollment and numbered in a manner that facilitates the tracking of funds related to that transaction accordingly.  
f  Transfer of Land

Any transfer of the property prior to the enrollment of the easement, 30-year contract, or restoration cost-share agreement, including the participant entering into a contract or purchase agreement to sell the land subject to the WRP offer, shall void the offer of enrollment.  If the new landowner wishes to enroll in WRP, then the new landowner may submit a new application for participation.
g Withdrawal of offers

Prior to execution by the United States of the Warranty Easement Deed, 30-year contract or restoration cost-share agreement CPC, NRCS may withdraw the land from enrollment at any time due to the lack of availability of funds, inability to clear title, sale of the land, or other reasons.  The offer to the landowner shall be void if not executed by the landowner within the time specified.
514.32  Determining Easement or 30-year Contract Compensation
a  General
The requirements contained in this section and Exhibits are mandatory for all WRP easement or 30-year contract acquisitions by NRCS.  No modifications to these requirements are permitted without prior written approval from the Deputy Chief for Programs.
The State Conservationist, in consultation with the State Technical Committee, shall establish a process to determine easement and 30-year contract values.  The basis of the compensation offer for a permanent easement will be the lowest of:
1) The fair market value of the land based on either an appraisal using the Uniform Standards for Professional Appraisal Practices (Section 514.34) or an area wide-wide market survey or analysis;
or
2) The geographic area rate cap as determined under paragraph (b) of this section; 
or
3) An amount voluntarily offered by the landowner under paragraph (c) of this section.
In order to ensure compliance with the statutory provisions regarding easement compensation, States must determine the fair market value, the geographic area rate cap, and the landowner offer (if any) for each easement transaction prior to enrollment. These values will be determined by three independent processes.
To enable the process to withstand scrutiny there must be a separation of duties at the State office between the Management Services Staff members who have the task of obtaining and reviewing the USPAP appraisal or area-wide market analysis or survey and the Programs Staff members who have the task of developing the Geographic Area Rate Cap.
The compensation amount for 30-year easements or 30-year contracts shall not exceed 75 percent of the value determined for a permanent easement according to this Subpart.  NRCS adopted the policy that 30-year easements and 30-year contracts will only receive 75 percent of the value received for a permanent easement in recognition that permanent easements enable habitats to reach and maintain successional maturity and become reliable habitat.  Less than permanent easements may not be of sufficient duration to achieve full restoration, and do not provide permanent protection of the functions and values obtained.  Therefore, the fair market value of the land for a 30-year easement or 30-year contract will be 75 percent of the fair market value of the land for a permanent easement.  Similarly, the GARC(s) for a 30-year easement or 30-year contract will be 75percent of the GARC for a permanent easement.  

b  Geographic Area Rate Caps
Each State Conservationist, in consultation with the State Technical Committee, shall adopt at least one Geographic Area Rate Cap (GARC) for their State or may set multiple sub-State area or county level caps.  The GARC(s) for each State must ensure that acquisitions costs are adequately managed and that types or classes of eligible lands with superior restoration potential are not excluded.  The GARC(s) should reflect what the State Conservationist determines to be fair compensation for the rights being acquired.  Because NRCS is not acquiring all of the land rights the GARC(s) will generally be less than the fair market value for fee title.  

If a State-specific source of current land values is not available for determining GARC(s), then the State may utilize the best readily available information for assessing the value of the land.  The types of data that should be used to support the GARC(s) includes:

· the area-wide values determined through the market assessment/analysis,
· other local real estate market values, tax rates and assessments, 
· location of the land, 
· National, State, or local agricultural statistics, 
· local information about the value of land leases for the rights being acquired by the Federal Government, 
· historic values accepted by landowners for program participation, 
· soil types and productivity,
and

· rates paid by other Federal or State programs that have similar purposes, such as soil rental rates used by the Conservation Reserve Program.  

The State Conservationist shall document in writing:

· the process used to determine the area for each GARC,

· the land use categories considered, along with sub-categories, if appropriate,
· the actual data for each category and sub-category,
· the source of the data,

· the date the proposed GARC values were reviewed with the State Technical Committee.
The State Conservationist shall submit the documentation along with the proposed GARC(s) to the Division Director, Easement Programs Division, for final approval and concurrence.  All area-wide assessments and GARC(s) must be updated by September 30 for each subsequent fiscal year and have approval of the Division Director, Easement Programs Division, prior to being used in the enrollment process.  Upon approval, the GARC values will be placed on the State web site for informational purposes.

NOTE:  Geographic area rate caps must not have the effect of eliminating types or classes of lands on which the wetland and wildlife restoration potential is superior to other types or classes of lands enrolled in the State.

c  Landowner offer
At the time of application, the landowner may voluntarily offer to accept less compensation than is being offered by NRCS.  This may enhance the probability of enrollment.  An offer to accept a lower compensation amount will be documented in writing with the landowner’s signature(s).
d  Area-wide Market Analysis

The State Conservationist shall make the determination whether to use an area-wide market analysis or USPAP appraisal to determine fair market values.  If an area-wide market analysis is used the State Conservationist may still secure an appraisal for specific instances where special circumstances would warrant it.  These circumstances should be documented in the case file so the decision to vary from the area-wide market analysis can be evaluated if appealed.

The area-wide market analysis will be completed by real property or economic professionals familiar with the area and land uses types to be included in the market area(s).  The analysis is not to be completed by NRCS personnel. The determination of the area to be surveyed will be based on several considerations, including:

· the types of land use are similar,

· the size of land units are similar,
· the types and amounts of improvements are similar,

· the potential influence of other factors such as development pressure are similar,

· the potential highest and best use of the area would be similar, 

· the general topography and natural features of the area would be similar,

· the locations are similar, and

· similar irrigation water rights.

Funds for the market survey/analysis will not be obligated to the individual application.  States will obtain the services through an appropriate procurement method.  Funds will be obligated directly to the appropriate vendor per the procurement document.  Procurement of the market survey/analysis must be done by an authorized official.

An authorized official, for the purpose of performing a market survey/analysis or appraisal, is:

· an employee who can independently fulfill the requirements of this part and who is not supervised or formally evaluated by any person authorized to process, negotiate, or approve any easement or 30-year contract that will use the market survey/analysis, and
· shall not be any person who is authorized to process, negotiate, or approve any easement or 30-year contract that will use the market survey/analysis.
The State Conservationist shall document in writing:

· the process used to determine the area for each market survey,

· the land use categories considered, along with sub-categories,

· the actual sales or economic data for each category and sub-category,
· the source of the data,
· the date the proposed fair market values were reviewed with the State Technical Committee.
The State Conservationist shall submit the documentation along with the proposed fair market values (FMV) derived from the market analysis to the Division Director, Easement Programs Division, for final approval and concurrence.  All FMV’s must be updated each FY and have approval of the Director prior to being used in the enrollment process.  

e  Appraisals

Guidance for conducting appraisals, appraisal reviews, etc., is located in Section 514.34 of this Subpart.
514.33  Legal Boundary Survey
a  General
As an integral part of the easement acquisition and 30-year contract process, the boundary of the proposed enrollment must be delineated in a manner that is suitable for recording.  The exact recording requirements will vary from State to State.  At a minimum, State code must be followed.  In some instances, the minimum State and local recording requirements may not be sufficient to meet program objectives.  NRCS policy and requirements will take precedence in those situations where State and local requirements do not meet minimum program requirements.
Easement boundary descriptions based upon a legal boundary survey are required for all easement and 30-year contract enrollments.  Knowing exactly where the enrolled acres are located, will assist NRCS with its monitoring and management responsibilities to protect the Federal property investment.  Digitized boundaries will be transmitted to the National Cartographic and Geospatial Data Center (NCGC).  These digital layers will, in combination with others, support local, regional, and national program management and ecosystem planning.  NCGC will load these digital layers into the National conservation planning data base.  
b  Procuring the Survey

After the Agreement for the Purchase of a Conservation Easement (Form LTP-31) or 30-year contract has been signed by the landowner and NRCS, a legal boundary survey will be ordered.  The surveys will be obtained using an appropriate procurement method, and funds will be obligated to the procurement document for the surveys.  It is recommended that States use a Blanket Purchase Agreement or Indefinite Delivery/Indefinite Quantity type arrangement.  Funds will be obligated as surveys are ordered through a task order process.
In some cases it may be more cost effective for the landowner to secure the legal boundary survey.  If this option is used, the landowner must secure a written bid for the survey from a state certified and licensed professional surveyor that is based on the specifications provided by EPD.  This bid is to be provided to NRCS prior to NRCS signing the Agreement for the Purchase of a Conservation Easement or 30-year contract.  The funds for the survey will be obligated to the landowner as the vendor at the same time as the obligation of funds for the easement or 30-year contract compensation.
NRCS will ensure all easement and 30-year contract boundaries surveys are completed and digitized according to the specifications identified above.  The use of these specifications is required unless approval to use an alternate method is approved by the National Program Manager.  Use of these specifications will ensure a consistent product nationally and allow for the most efficient manner of uploading the data to the national WRP boundary shapefile maintained by the National Cartographic and Geospatial Center (NCGC) in Fort Worth, Texas.

c  Acceptance of Survey
When the boundary description is complete NRCS, the landowner, and the surveyor (if applicable) will meet and ensure that:

· the area delineated was the area that the landowner intended to place under the easement or 30-year contract,
· the area delineated was the area flagged by NRCS,
· the access right of way is accurate and sufficient;

and
· permanent markers have been installed as required.
The meeting will be documented by memorandum to the file.  NRCS will review the survey description to ensure it accurately and correctly describes the area of enrollment.
d  Amending the Agreement for the Purchase of a Conservation Easement
For easement and 30-yar contract enrollment, when the survey has been accepted as properly completed and accurate, NRCS will document in the case file any changes to the easement compensation based upon the final surveyed acreage.   The State program manager should work with the State financial officer to ensure that the obligation will be adjusted in the Foundation Financial Information System (FFIS) as necessary.  
NOTE:  Payment will not be made for the route of ingress or egress to the same landowner who is selling the WRP easement.  Under some unusual circumstances, compensation may be offered to affected adjacent landowners when they must give an easement for ingress/egress to the WRP site. The State Conservationist will contact the National Program Manager and the OGC in Washington, D.C. for guidance and approval.

514.34  Appraisals
a   General
All easement acquisition appraisals completed for this program shall be completed in accordance with the Uniform Standards of Professional Appraisal Practice (USPAP) as a self contained report, and appraisal instructions as issued by NRCS, as detailed in the Scope of Services for Appraisals provided by EPD.  
Funds for the appraisal will not be obligated to the individual application.  States will obtain the appraisal services through an appropriate procurement method.  Funds will be obligated directly to the appropriate vendor per the procurement document.  It is recommended that States use a Blanket Purchase Agreement or Indefinite Delivery/Indefinite Quantity type arrangement.  Funds would then be obligated as appraisals are ordered through a task order process.  Procurement of the appraisal must be done by an authorized official.

Prior to the start of appraisal field work the local NRCS representative will schedule a site visit with the Appraiser and the landowner or the landowner’s representative.  During the site visit the proposed easement or 30-year contract boundaries will be reviewed, as will the easement access route (if the easement or 30-yearcontract is not adjacent to a publicly dedicated right-of-way).

The local NRCS representative will provide the Appraiser with the documentation and information indicated in the Scope of Services for Appraisals provided by EPD.  The parcel of land to be appraised will be clearly delineated on a  map, that includes the area to be surveyed, the ingress/egress route(s) or point of access and any other descriptive information as may be available.

Before fieldwork for the appraisal begins, the Appraiser shall notify the local NRCS representative and the landowner the date and time for conducting the appraisal.  Notification shall be a minimum of 72 hours prior to beginning work.  If the work is not started on the planned date, the Appraiser shall notify NRCS and landowner of the revised date and time that work will begin.
b  Appraiser Qualifications

All real property appraisers performing appraisals under this program shall be State Certified General Real Property Appraiser, or obtain a temporary practice permit, in conformance with Title XI of the Financial Institution’s Reform, Recovery and Enforcement Act of 1989 (FIRREA) in the state(s) where the subject property is located and be in good standing with the licensing authority where the credential was issued.  Appraiser must have demonstrated competency in compliance with USPAP in conducting appraisals of properties of the requested type.  A copy of the appraiser’s state license or practice permit shall be provided to the CO at the time of bid submission.  Work will not be granted until such time as the CO has reviewed and approved the licensing credentials, and the experience and education requirements of the contractor and any subcontractors.  
If the contractor elects to subcontract the appraisal work, the subcontractor must also be a State Certified General Real Property Appraiser or obtain a temporary practice permit in the state(s) where the subject property is located, be in good standing with the licensing authority where the credential was issued.  Proof of the subcontractor’s qualifications must be supplied within 10 days of contract award.  Appraiser and any subcontractor must have demonstrated competency in compliance with USPAP in conducting appraisals of agricultural properties with and without conservation easements of the requested type.  
In the event the contractor wishes to change personnel or subcontractors, the contractor shall submit the same proof of qualifications and licensing.  Approval shall be obtained from the Contracting Officer prior to the assignment of appraisal work to such individuals.  Failure to obtain such approval may invalidate the award and cause termination of the contract in accordance with Federal Acquisition Regulation 52.249-8.

c  Appraisal Reports

The authorized official shall request all appraisal reports or appraisal services in writing from the appraiser by using the mandatory Appraisal Specifications for Appraisals of Real Property for the Wetlands Reserve Program and Scope of Work.  No changes are permitted in the appraisal specifications and scope of work for WRP appraisals without prior written approval from the Division Director, Easement Programs Division.  

NOTE:  The authorized official will determine who will conduct the technical or administrative appraisal review at the time of ordering the appraisal.   The technical review appraiser will be available to answer any questions of a technical nature related to the appraisal process that may arise and work with the appraiser during the appraisal process to assure acceptable work product is received.

The authorized official shall request all technical appraisal review reports in writing from the review appraiser.  The authorized official will provide the selected technical review appraiser a copy of the above material at the time of ordering the appraisal.  The assigned technical review appraiser shall discuss the scope and timing of the assignment with the requesting authorized official as necessary.  

d  Information Provided By NRCS To The Appraiser
1) Aerial photograph of the subject property with the location of the proposed easement area identified, access to the easement area identified, easement boundary identified, and an estimate of the acres in the proposed easement identified.  

2) Legal description of subject property from landowner deed or other document. 
3) Preliminary legal description of the proposed easement area (survey to be completed later); 
Example:  On attached aerial photograph, approximately 10.5 (outlined in dark ink) acres located in the NW 1/4. NW 1/4 of Section 10 T55N R20W of 5th PM.
4) Aerial photograph indicating the location and acreage of any conservation agreement, contract, or easement of any type that is associated with any part of the subject property. 
5) Copy of the completed FSA Voluntary Permanent Direct and Counter Cyclical Program (DCP) Base Acres Reduction Form CCC-505 signed by the Landowner for crop base/ allotments located on the proposed easement area.  This form will not be processed by FSA until the easement is closed.  The appraiser will verify the amount of crop base to be retired or moved on the proposed easement area and if any remaining crop base exists on the easement area.   Documentation of production data will be provided to NRCS by landowner.   Note: any crop base or allotment acquired by NRCS must be retired from Federal Government programs.
6) If irrigation rights are included in the easement area, documentation provided by NRCS will identify the volume of irrigation water rights to be retained for the subject property as necessary to ensure the function of the wetland operation and other wetland conservation values.  This volume will also be documented in the Conservation Plan and Easement baseline Inventory Report Exhibit attached to the Conservation Deed.
7) Copy of WRP Documentation, Determining Easement Price.
8) Recorded landowner’s name, address and telephone number.

9) Written permission from the landowner or an authorized representative authorizing the assigned appraiser to enter the property for appraisal purposes.

10) Specific details of any existing easements, reservations or other restriction currently encumbering the subject property as provided by the Landowner.

11) Current information as to the status of title of ownership such as copies of deeds. 

12) When available, a completed Preliminary Certificate of Inspection and Possession and the Hazardous Substance Examination Checklist and any available information pertaining to the probability of existence of hazardous substances that might be found on the property to be appraised. 

13) Documentation of water rights owned, including name of irrigation company, number of shares or amount of ownership and documentation concerning irrigation wells on the property to be appraised as provided by the landowner.

14) Copy of WRP Warranty Easement Deed.

15) A copy of the recorded written access to the easement area, if available.

16) Copy of preliminary title commitment covering the proposed easement area.

e  Appraisal Reviews
All appraisals used for acquisition of WRP easements under this section must under go a technical appraisal review and the appraisal be determined acceptable by the appraisal technical reviewer prior to making an offer.  

Technical reviews are performed by a qualified State Certified General appraiser to assess the quality of the appraisal report based upon USPAP and appraisal instructions compliance and assess the appraisal theory and methodology used in completing the appraisal.  See Technical Appraisal Review Specifications for Appraisals of Real Property for the Wetlands Reserve Program.

Any appraisal report with value opinions that will result in NRCS acquisition costs in excess of $1 million will be sent to NRCS staff appraiser together with the technical appraisal review report for post review and acceptance prior to issuing the Agreement for the Purchase of a Conservation Easement.

Technical reviews may be completed through contracting, subject to the  following requirements or NRCS may enlist the help of partner agencies such as Forest Service, Rural Development, or Farm Service Agency staff appraisers that are qualified to conduct a technical review as stated in G below.   All technical appraisal reviews and a copy of the appraisal will be submitted to the NHQ staff appraiser upon receipt.
NOTE:  Pursuant to the Economy Act, relating to the payment or transfer of funds to another agency, NRCS may choose to procure services from another Federal agency to conduct technical appraisal reviews.  A Memorandum of Agreement between agencies may be developed which will include Technical Appraisal Review Specifications and reporting requirements for the appraisal review.
Any appraisal report revisions required by the Technical Reviewer shall be completed and returned to the Reviewer not later than the 14th calendar day after receipt as verified.  Revised appraisal reports will be submitted by NRCS to the technical reviewer no more than three times.  If, after the third submission, the report is still found to be unacceptable, the report will be rejected and/or disapproved.  The review appraiser will clearly show why the appraisal report is inadequate.

When the appraisal report is in violation of appraisal principles and standards, Agency or Departmental Regulations or directives, is inconsistent with facts, or asserts unsupported conclusions the report will be rejected.  If the Technical Review Appraiser finds the appraisal report to be illogical, unreasonable, not supported by data cited, or is inconsistent with other data, the report will be rejected.  Rejection indicates particular problems of integrity.  Minor technical non-conformance with USPAP should not be the cause of rejection of an appraisal report unless the deficiencies affect the reliability of the value estimate.  Fees will be withheld if the report clearly and flagrantly does not comply with the contract specifications.

If in the technical appraisal reviewer’s opinion, the value estimate is unsupported or not supported strongly enough then the report is disapproved.  NRCS reserves the right to order a second appraisal to confirm, support or replace the original appraisal report.  In the event the second report supports a significantly different value estimate, and the second report is ultimately approved, this determination effectively rejects the original appraisal report and payment will be withheld by NRCS. 

If in the technical appraisal reviewer’s opinion, the value estimate is strongly supported and complies with all contract specifications then the report is approved.  Any corrections or revisions by the appraiser are deemed insignificant in the technical appraisal reviewer’s opinion and will not affect the values identified in the appraisal report.  Fees will be paid upon receipt of accurate invoices. 
f  Technical Review Appraiser Qualifications

Any technical review appraiser under this program shall be a State Certified General Real Property Appraiser in conformance with Title XI of the Financial Institution’s Reform, Recovery and Enforcement Act of 1989 (FIRREA) and be in good standing with the licensing authority where the credential was issued.  The review appraiser must have demonstrated competency in compliance with USPAP in conducting and reviewing appraisals of agricultural properties of the requested type.  The review appraiser must provide documentation of appraisal education courses attended including at least 40 classroom hours of training in performing technical appraisal reviews to the authorized official.  

The authorized official will determine and document in the landowner’s file prior to issuing any work order to a review appraiser that the review appraiser selected meets the above requirements.   Assistance in the selection process is available from NHQ.
g  Technical Appraisal Review Requirements

The authorized official shall request all technical appraisal review reports in writing from the appraisal reviewer by using the mandatory Technical Appraisal Review Specifications and Scope of Work.  The purpose and scope of work for the technical review will be as stated in the Specifications.  A technical appraisal review shall be requested at the same time the appraisal is ordered and a copy of the appraisal order and all related attachments will be sent to the technical reviewer at the same time it is sent to the selected contractor.  No changes are permitted in the technical appraisal review specifications and scope of work without prior written approval from NHQ.  

The review appraiser will determine if the appraisal is approved (as the basis for establishment of a fair market value amount) or disapproved.  If the review appraiser determines the appraisal report is approved, the review appraiser will set forth in the review report the recommended value, if the appraisal report complies with the assignment standards and adequately supports the value estimate.  A copy of the appraisal and technical review will be submitted to the NHQ staff appraiser for review and monitoring upon completion of the review.
Technical appraisal reviews will be completed and the appraisal determined acceptable by the technical reviewer prior to making issuing an Agreement for the Purchase of a Conservation Easement to the landowner.  The technical review report will be attached to the appraisal.
If the review appraiser determines the appraisal report is disapproved, the contracting official will provide NHQ staff appraiser with a copies of the appraisal report and the technical appraisal review report.  NHQ staff appraiser will make a determination if the appraiser and/or technical reviewer should be contacted, by whom and determine if the appraisal report should be returned for corrections or if a new appraisal should be ordered.  The review appraiser may be instructed to work with the appraiser to obtain an acceptable appraisal in an advisory role.  If the technical review appraiser does not approve the appraisal report, an Agreement for the Purchase of a Conservation Easement will not be provided to the landowner until an acceptable appraisal report is obtained for the offered property.
h  Limitations

The technical review appraiser may not change an appraisal report, except for minor mathematical or typographical errors, and must call those minor changes to the appraiser's attention.  No one, except the original appraiser, is permitted to edit or otherwise revise the original appraisal report.
The technical review appraiser may not substitute personal judgment for that of the appraiser, nor dismiss careful appraisal judgment solely because it cannot be supported by conclusive market data.  However, the review appraiser may question the appraiser's judgment when it is illogical, unreasonable, not supported by data cited, or is inconsistent with other data.
The technical review appraiser shall not allow Agency goals or adversarial pressure to influence the reviewer’s opinion of an appraisal report’s value estimate.  Nor can the technical review appraiser’s personal opinion regarding the proposed action influence the review process.
The technical review appraiser must not attempt to influence the appraiser's judgment or direct the appraiser toward a value estimate.  The only effort should be to obtain a properly supported value estimate based on factual evidence and valid analysis of all facts available through use of approved appraisal approaches and techniques.  Minor technical non-conformance with the Uniform Standards of Professional Appraisal Practice (USPAP) or appraisal instructions, should not be the cause of non-approval of an appraisal report unless the deficiencies affect the reliability of the value estimate.

i  Reviewer Independence
To ensure objectivity and independence in the review process, and to preclude the appearance of conflicts of interest or wrongdoing, review appraisers shall not:

· Be responsible for case processing or negotiating the acquisition, disposal, authorization, or exchange of any appraised property.
· Review an appraisal prepared by the reviewer's immediate supervisor.
· Review an appraisal for a property they personally and recently appraised.
· Review an appraisal prepared by an appraiser where possible conflicts may exist.
As with appraisers, the review appraiser must not become an advocate.  The review appraiser's task is to evaluate the technical aspects of the appraisal.

j  Maintaining Current Appraisals

When acquiring easements offers shall be based upon the timeframe of the useful life of the appraisal as stated in the technical appraisal review report accepting the appraisal or not exceeding 12 months from the effective date of the appraisal in the case of an administrative review accepting the appraisal report.  In no case will an Agreement for the Purchase of a Conservation Easement be provided to the landowner if the appraisal is over 12 months old from the effective date of the appraisal to the date of the proposed offer.  
If the appraisal report has exceeded the useful life of the appraisal the appraiser who conducted the original appraisal will be contacted to determine a more current date of value in compliance with USPAP.  If necessary additional appraisal instructions can be provided.  After receipt of this new appraisal with a more current date of value, an appraisal review will be conducted in accordance with these policies and an acceptability determination of the appraisal report be made prior to making an offer to the landowner.
k  Changes in Acres, or Substitution of Land, or Title Conditions from Original Appraisal 

In cases where the appraisal was completed without the benefit of a legal boundary survey and after the survey is completed there is a difference in acres in the easement area from the appraisal, the acres and price may be administratively reconciled provided that:

· the surveyed acreage is within 5 percent of the acreage estimate used in the appraisal,
States should administratively reconcile the easement acres and values by using a per acre value determined by dividing the appraised easement value by the estimated easement acreage in the appraisal.  This per acre cost is then multiplied by the difference in acres between the easement acres in the appraisal and the survey to arrive at the adjustment amount.  This adjustment amount is then added to or subtracted from the appraisal to arrive at the administratively adjusted price of the easement. This does not apply to substitution of land proposed for the easement which is different from stated in the appraisal, access, or title conditions including reservations , encumbrances, easements, or conveyances as stated in the appraisal.

If the difference in acreage between the appraisal and the actual survey is greater than five percent, a revised appraisal report and appraisal review report will be required with the same effective date as the original appraisal.  The original appraiser will be contacted and provided the information that has been changed from the original appraisal.  The appraiser will provide a revised appraisal report considering the changes to reflect a different value opinion as of the effective date of the original appraisal.  This revised appraisal will have an appraisal review completed in accordance with this section as stated above and a new determination as to acceptability of the appraisal will be made in accordance with this section.

Other changes in conditions that would require a revised appraisal report would include:

· If there is a substitution of land proposed for the easement which is different from stated in the appraisal,
· Change in access, 
or

· Change in title conditions including reservations, encumbrances, easements, conveyances, other conditions different than as stated in the appraisal,

l  Format for Supplemental Appraisal Reports.  

Supplements or amendments to appraisal reports, such as for updating value estimates, changes in acreage, substitution of land, changes in title conditions, additional support or explanation, or to correct a previous appraisal report, shall follow the format required by EPD for Supplemental Appraisal Reports.  All items must be addressed.

m  Confidential Nature of Appraisals 

Appraiser’s valuations and supporting reports are confidential information and the appraiser shall strictly abide by the Confidentiality provisions of the Ethics Rule of USPAP, which provides as follows:
1. An appraiser must protect the confidential nature of the appraiser-client relationship.

2. An appraiser must act in good faith with regard to the legitimate interests of the client in the use of confidential information and in the communication of assignment results.  Any information that falls under the Privacy Act that is identified and provided to the appraiser that is confidential in nature must be clearly marked as confidential by the appraiser.  Any release of the appraisal can only be made after all information contained in the appraisal report labeled or identified as confidential has been redacted. 
3. Work performance required by this contract will involve access to
potentially sensitive information about governmental and landowner
issues.  All contractor personnel must comply with the terms of AGAR
452.224-70, Confidentiality of Information, as well as provisions of the
Privacy Act of 1974, 5 U.S.C. 552a.  Additionally, the Contractor and
its employees shall comply with privacy requirements of personal
information relating to natural resources conservation programs in
accordance with Section 1244 of Title II of the Farm Security and Rural
Investment Act of 2002 (P.L. 107-171), and the prohibition on disclosure
of geospatial information or information provided by a landowner or
agricultural producer as required by section 1619 of the Food,
Conservation, and Energy Act of 2008, P.L. 110-246.
4. An appraiser must not disclose confidential information or assignment results prepared for a client to anyone other than:

· the client and persons specifically authorized by the client; 

· state enforcement agencies and such third parties as may be authorized by due process of the law; 
and 

· a duly authorized professional peer review committee.

For appraisals done for proposed enrollment in WRP the client referred to above shall be NRCS.

Program regulations (7 CFR § 1467.18(c)) provide that “any appraisals, market analysis, or supporting documentation that may be used by the NRCS in determining property value are considered confidential information, and shall only be disclosed as determined at the sole discretion of the NRCS in accordance with applicable law.”  
According to the Department of Justice appraisal policy, utmost caution must be exercised before permitting any Government appraisals to be examined by a landowner or his/her attorney.  NRCS will not provide the landowner with the appraisal document; however, agency personnel may discuss and explain the rationale and basis on which the appraisal value was established.  NRCS will not provide a copy of the appraisal report to the landowner prior to recording of the easement.

n  Appealability of Appraisals

Real estate appraisals that are used to establish the basis for the agency easement offer are expressly final when completed by a qualified contract appraiser and accepted by NRCS in accordance with 7 CFR § 614.4 (a)(3) and therefore are not appealable.

o  NHQ Oversight

Throughout the year, various states will be assessed for compliance with these appraisal and appraisal review requirements.  These assessments will be constructive in nature and offer assistance and guidance in the processing of easement appraisal and reviews and will be conducted by NRCS appraisal staff.

p  Records Management

Agency approved appraisal reports, administrative appraisal reviews, and technical appraisal review reports shall be retained in the official NRCS file associated with the easement.
514.35  Closing
a  Closing Agents
The term “closing agent” refers to title companies, escrow companies, qualified private attorneys, abstracters, or Federal employees familiar with the preparation of such evidence in the jurisdiction in which the lands are situated, that conduct activities for NRCS associated with the execution and recordation of the Warranty Easement Deed.  These activities will include:
· obtaining title commitment binder and title insurance, 

· obtaining signatures on Warranty Easement Deed (LTP-30);
· obtaining signatures on Subordination Agreement and Limited Lien Waiver(s) (AD-1158), 

· working with landowners to clear title defects to the property that are unacceptable to NRCS,
· recording easements and other documents, 

and 

· other functions as necessary or which may be required by State law to finalize the easement transaction as detailed in the Scope of Work.
The State Conservationist will work with the Regional Office of General Counsel (OGC) to develop a work order for acquiring closing agents.  OGC will ensure that the work order lists all necessary closing agent qualifications and conditions such as Errors and Omissions insurance, and identify closing agent responsibilities and to develop closing instructions.  The State Conservationist will ensure that the Closing Agent is qualified and certified by law to perform the required services in the State in which the land lies and is experienced, financially responsible, and reputable.
Closing agent services may be acquired by Federal contract, interagency agreements, cooperative agreements, or other methods as determined appropriate.  It is recommended that States use a Blanket Purchase Agreement or Indefinite Delivery/Indefinite Quantity type arrangement.  Costs for closing services will not exceed what is considered fair and reasonable.  Funds for the closing services will not be obligated to each individual application.  Closing services will be secured through an appropriate procurement method, and funds will be obligated directly to that procurement document.  Funds would be obligated as closing services are ordered, through a task order process. 
The Agreement to Purchase a Conservation Easement (LTP-31) identifies that NRCS may provide payment to the Landowner through an escrow account managed by the NRCS closing agent.  The landowner approves the payment to the escrow account through the execution of Form LTP-31, and therefore a separate assignment of payment form does not need to be executed by the landowner.  However, NRCS will send a letter to the landowner notifying the landowner of the identity of the closing agent selected to handle the easement transaction.  The financial officer will identify the escrow account as an alternate payee in FFIS. The closing agent will handle the funds in the escrow account according to the NRCS closing instructions and OGC preliminary title opinion for ultimate disbursement of the proceeds to the landowner. 
b  Title Insurance
Closing agents will be required to submit an American Land Title Association (ALTA) Closing Protection Letter or its equivalent.  ALTA Title Insurance on the U.S. ALTA 9/28/91 policy form will be acquired on all easements, including the ingress/egress routes.  The Closing Agent shall ensure that title insurance is acquired from a source qualified and authorized by law to issue title insurance policies, and is approved by the State Insurance Commissioner or equivalent, in the State in which the land is located.
Title insurance may be acquired by Federal contract, interagency agreements, cooperative agreements, or other methods as determined appropriate.  Costs for title insurance will not exceed what is considered fair and reasonable.  Prior to issuing title insurance, the title insurance company will issue a title commitment binder.  The title commitment binder results from a title search lists exceptions to clear title, and binds the company to issue a final title policy.  The title commitment binder provides information for: 
· execution of the Certificate of Use and Consent, NRCS-LTP-23, 

· actions the landowner must take to resolve exceptions and provide clear title, 

· preparation of the Warranty Easement Deed, LTP-30, 
and 

· preparation of any necessary Subordination Agreement and Limited Lien Waiver, AD-1158 forms.
The title insurance policy will be written for the full amount of the easement acquisition payment or as provided by the Department of Justice in its Standards for the Preparation of Title Evidence in Land Acquisitions by the United States.  The United States of America, by and through the Secretary of Agriculture, will be the insured. 

c  Easement Preparation

Upon receipt of the title commitment binder, NRCS shall complete the Certificate of Use and Consent, NRCS-LTP-23 with recommendations on:

· those exceptions on title commitment binder that are acceptable to NRCS, 
and 

· those exceptions on title commitment binder that are not acceptable to NRCS and must be resolved by the landowner before easement can be recorded.

The Warranty Easement Deed, LTP-30 and Subordination and Limited Lien Waiver(s) AD-1158, will be prepared based on information received on the following:

· title insurance commitment binder 
· Certificate of Use and Consent, NRCS-LTP-23, 

· easement boundary and ingress/egress descriptions, Exhibits A, B, and C when appropriate, to the Warranty Easement Deed LTP-30, 

· appraisal, if required, 
and,
· Part II, Subpart E (Subsurface Resources) of the Warranty Easement Deed to explain how oil, mineral, and gas resources may be extracted such that adverse impacts to the habitat functions and values are avoided or minimized.

Special provisions may only be inserted in the Warranty Easement Deed for unique legal issues, as determined necessary by the National WRP Manager and the Office of General Counsel in Washington D.C.  Special provisions are not to be used for management or compatible uses.
d  Transmitting Documents to OGC for Preliminary Title Opinion
Unless the Regional Office of OGC specifies otherwise, copies of the following documents will be assembled and transmitted to the OGC Regional Attorney for issuance of a preliminary title opinion:

· statement certifying landowner eligibility, 

· unexecuted Warranty Easement Deed, LTP-30, 

· unexecuted Subordination Agreement and Limited Lien Waiver(s), AD-1158, as appropriate, 
· boundary description of the easement area and ingress/egress route (e.g., GPS and survey) 

· map of easement area and ingress/egress route, 

· Preliminary Certification of Inspection and Possession with attachments, 

· Certificate of Use and Consent (NRCS-LTP-23) with attachments, 

· Title Commitment Binder with copies of previously recorded documents, 

· Agreement for the Purchase of a Conservation Easement, 
and 

· other pertinent documents as requested by OGC.

The OGC Regional Attorney will review the easement package and issue a preliminary title opinion and instructions.  (See Sample OGC Preliminary Title Opinion.  The preliminary title opinion will:

1. list exceptions to clear title, if any, which must be resolved prior to recording the easement and making payment to the landowner,

2. provide closing instructions, 
and,
3. authorize recording of easement and subsequent payment to the landowner pursuant to (1) and (2) above.

e.  Perfecting the Easement
Upon receipt of the preliminary title opinion from OGC, NRCS will issue closing instructions to the closing agent and provide a copy of the OGC preliminary title opinion to local NRCS office.

If an escrow account will be used for closing, then NRCS will order the easement funds disbursed no more than 7 days prior to closing.
The closing agent will:

· Acknowledge receipt of easement funds if appropriate.

· Acknowledge closing instructions, including OGC preliminary title opinion, and submit estimate of closing costs if appropriate.

· Contact landowner to set closing date and receive landowner's closing instructions.

· Ensure that the landowner resolves all exceptions to clear title.
· Secure all required signatures, including NRCS, on Warranty Easement Deed and Subordination Agreement and Limited Lien Waiver(s).

NOTE:  The signature of NRCS on the Warranty Easement Deed triggers the payment of the easement acquisition funds to the landowner.
· Record the easement and other supporting documents – Warranty Easement Deed with easement boundary and ingress/egress descriptions attached and Subordination Agreement and Limited Lien Waiver(s).

· Pay recording fees.

· Order final title insurance policy.

· Transmit the following to NRCS the original recorded easement documents, invoice for recording fees and closing services, and Final Title Insurance Policy.

Upon receipt of the recorded documents from the closing agent, NRCS will execute the Final Certificate of Inspection and Possession, NRCS-LTP-22 to verify that nothing has changed concerning the condition of the enrolled land and that the ownership has not changed.  Payment will be processed to the closing agent for the closing services and fees.
Upon receipt of the final title insurance policy NRCS will transmit copies of the recorded easement documents, final title insurance policy, and the Final Certificate of Inspection and Possession, NRCS-LTP-22, to the OGC Regional Attorney.

The OGC Regional Attorney will review the recorded easement documents, final title insurance policy, and Final Certificate of Inspection and Possession, and issue a final title opinion. 
f  Coordination with Farm Service Agency (FSA)
Once NRCS executes the Agreement to Purchase a Conservation Easement, NRCS will provide to the local FSA office the information needed for FSA to track the 25 percent county cropland acreage cap of land enrolled in the WRP and the Conservation Reserve Programs.  NRCS tracks the 10 percent county cropland acreage cap on land enrolled in a WRP easement.  Once NRCS has recorded Warranty Easement Deed, NRCS will notify the local FSA office of the date that the easement was recorded and the total acreage enrolled, provide a graphic representation or aerial photo detailing the easement location and acreage and the form CCC-505 that has been filled out and signed by the landowner at the time of application.  This information will be used by FSA to retire crop base acreage as designated on the CCC-505.
(440-V-CPM, Amendment XX, December 2009)
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