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September 25, 2006

Robert Glennon _

Farm and Ranch Lands Protection Program Managet,
Easement Program Division, NRCS/USDA

1400 Independence Avenue, SW , Room 6819-5,
Washington, DC 202501400

Clomments submitted by regular mail and by fax to 202-720-9689

RE: Comments on Intexim Final Rule for the Farm and Ranch Land Protection Progtam,
Federal Register, Vol 71, No 144, atp. 42567 (July 27, 2006).

Dear Mr Glennon:

On behalf of the Sustainable Agriculture Coalition (SAC), I am submitting these comments on
behalf of the Sustainable Agriculture Coalition on the interim final rule of the Farm and Ranch
Land Protection Program as published in the Federal Register on JTuly 27, 2006

The Coalition’s member organizations include the Agriculture and Land Based Training
Association, American Natural Heritage Foundation, C.A.S. A del Llano (Communities Assuting
a Sustainable Agricultute), Center for Rural Affairs, Dakota Rural Action, Delta Land and
Community, Inc , Future Harvest/CASA (Chesapeake Alliance for Sustainable Agriculture),
Mlinois Stewardship Alliance, Innovative Farmers of Ohio, Institute for Agriculture and Trade
Policy, lowa Environmental Council, Towa Natural Helitage Foundation, Kansas Rural Center,
Kerr Center for Sustainable Agriculture, Land Stewardship Project, Michael Fields Agricultural
Institute, Michigan Integrated Farm and Food Systems (MIFFS), Michigan Land Use Institute,
Midwest Ot ganic and Sustainable Education Service (MOSES), The Minnesota Project, National
Catholic Rural Life Conference, National Center for Appropriate Technology, Northetn Plains
Sustainable Agriculture Society, Ohio Ecological Food and Farm Association, Organic Farming
Research Foundation, Pennsylvania Association for Sustainable Agriculture, and the Sieira Club

Agriculture Committee.

Impervious Surface Limitations

Accotding to statute, the purpose of the FRPP is to purchase conseivation easements in order to
protect topsoil by limiting nonagricultural uses of the land In the preamble to the interim final
rule, the agency notes a discrepancy between the agency and its FRPP partners over the issue of
allowing development on land covered by an easement funded by the FRPP Some partners wish
to allow development in order to help preserve the viability of the agiicultural operation or to
protect open space. The agency coirectly notes this is contrary to the clear language and intent
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of the FRPP to prevent the conversion of farmland and the soil 1esource to development The
agency further states that it has attempted to find “common ground” (ie, compromise) with
partners over this issue by developing an impervious surface policy for FRPP easements.

Since 2003, the agency has allowed FRPP easements to contain “impervious surfaces, which
includes residential buildings, agricultural buildings (with and without flooting), and paved
areas, both within and outside the conservation easement’s building envelope(s)’ not to exceed 2
percent of the total easement acreage For easements less than 50 acres, one acte of impervious
surface area has been permitted. Subsequently, the agency further weakened this compromise
standard by allowing waivers to be granted by State Conservationists based on ctiteria developed
in conjunction with State Technical Committees The agency then developed a template to be
used when developing criteria to waive the 2-percent limit The temnplate allows for a sliding
scale for impervious surface Jimit of up to six percent if certain criteria are met. According to
the template, faxms are allowed up to 6 percent impervious surface coverage if they are located
in a densely populated area, contain a farge amount of open prime and important soil, and are

less than 50 actes in size The impervious sutface Jimit applies to existing and new construction.

The agency has now amended the interim final rule to further wealken this evolving impervious
surface policy by adding a new provision at pat agtaph 1491 22(1) that limits impervious surfaces
to not more than two petcent of the easement area, but allowing for waivers ona parcel-by-
parcel basis up to 6 percent, but without the previous language limiting the exceptions o small
farms of less than 50 acres in size located in densely populated areas The agency argues that
this new policy, despite being directly contradictory to the purposes of the authorizing language,
is nonetheless requited to provide “reasonable flexibility ”

SAC strongly objects to the waiver of the 2 percent limit on impervious surfaces within an FRPP
casement, both as a USDA policy in the FRPP manual and its elevation to a regulation in the

[FR Given the high demands on limited FRPP funding, SAC sees no 1¢ason why the public
should pay for up to 6 percent of an FREP easement that is occupied by residential or other
structures, paved roads, loading pads, subdivisions, and other impervious features on FRPP
easernents The preamble to the IFR correctly identifies the absurd result of lifting the limitation,
noting that a 1000 acre easement in the west could be occupied by up to 60 acres of developed
land at taxpayer’s expense under a program that is intended to preserve soil!

We are also concetned that the regulatory provision on impervious suifaces omits impoitant
considerations, particularly the consideration of whether the activity on the impervious surface 1s
at odds with, ot in keeping with, the statutory purpose of the FRPP easement. There is nothing
in the new language in the IFR which restricts the impervious surface to agricultural uses that ate
necessaty to ensute the long-term protection of the soil quality of the FRPP easement or that
even restrict the impervious sutface 1o agricultural uses. Therefoie, one scenario on a 100 acre
farm could be a 6-acre paicel subdivided into tracts for 12 houses within a total FRPP easement
of 100 actes - a not unlikely scenario in aregion with in a densely populated area. The public

should not be requited to pay for land in a FRPP easement that is not dedicated to an agricultural
use which will contribute to the primary purpose of the FRPP easement.



SAC also objects to a policy o regulation on impervious surfaces in FRPP easements that allows
the inclusion of animal confinement facilities and waste storage and handling structures for
‘ndustrialized concentiated animal feeding operations (CAFOs) in any FRPP easement It
appears that curtent USDA policy actually requires the inclusion of CAFO facilities within FRPP
easements, even where the local government would prefer to exclude CAFOs For example, the
attached Memorandum from Jayne Miller, Community Services Administrator, Ann Arbor
Michigan to Mayor and City Council, dated Oct. 4, 2005, indicates that in negotiating with
USDA on an agreement for FRPP funding for the City to obtain development easements on four
farms in the City’s Green Belt, USDA informed the City that it would not be awarded the FRPP
funding unless the City removed a 1estriction on CAFOs in the City’s greenbelt ordinance The
memorandum notes that the buildings and associated atea are limited to less than two percent of
the casement Now, in the IFR, USDA is paving the way for an even greater density of CATOs
within FRPP easements. The IFR’s easement waiver provision appears to be tailored as yet
another USDA funding scheme for the establishment of new and expanding CAFOs on relatively
small acreages We adamantly object. Ihis is completely contraty to the letter and spirit of the

FRPP authotrization. p v

USDA has failed to effectively assess and monitor the environmental degradation arising fiom
CAFO proliferation. In light of the continued and increasing public controversies over the siting
and ope1ation of industrialized animal production facilities, we recommend that USDA establish
a clear mandate that an FRPP easement cannot include CAFO facilities. We are also dismayed
that USDA promotes increased industiialization of FRPP easement and goes even further by
imposing this policy as a condition for local governments and non-governmental partners to
receive FRPP awards. SAC requests that USDA clatify whether itis a requiremnent of the FRPP
that CAFO structures and other CAFQ impervious surfaces be allowed on easements funded in

part by the FRPP

We recommend that the impervious surface section of the IFR be 1evoked and a new proposed
rule on impervious surfaces be issued for public comment. Our stiong preference would be fot
the easement payments to be limited to farmland with no impervious surfaces, consistent with
the statute. If an exception is nonetheless going to be granted, we recommend that it adhere to
the 2 percent impervious surface rule, with no waivers, but with the addition of a minimum and
maximum (e g , not less than 2 actes or greater 10 acres) so that small farms aren’t unfaily
restricted relative to larger farms, and that the exception does not get completely out of hand on
larger farms. If the latter course is chosen, we recommend the addition of clear language
limiting the impervious surfaces to agricultual uses.

If the agency refuses to revetse course on this section of the IFR, we fully intend to pursue
legistative changes to the authorization to ensure that the policy is reversed and the program

returned to its original purpose.

Eligibility of Forest Lands

The TFR increases the national limitation on fotested land in an FRPP easement from one-half to
two-thirds of the total easement acreage USDA’s rationale for this increase in forested acreage
rests solely on the conclusion that the 50 percent limit unintentionally created an impediment to
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enrolling land in the Eastern United States where forested acreage s an integral and
supplemental part of a farming opetation SAC objects to the inciease in the forested land
limitation on a national basis USDA has provided no justification for this inciease in forested

land outside of the Bastern U S

Even within the Eastern U S., the analysis offered in the IFR preamble does not justify such as
drastic change in the FRPP, fiom a farm and 1anch land protection program 1o a forest land
protection program  1he preamble indicates that Eastern farmers are subdividing tracts ot
deforesting actes to offer land into the progiam If USDA finds these actions to be detrimental to
the ERPP ot to the environment, then a better alternative solution would cleatly be a provision
making such land ineligible for the FRPP.

In addition, although the IFR preamble refers to the role of forest land in the protection of water
quality as a reason for increasing the percent of forested land in FRPP easements, the IFR then
allows pulpwood to be included within the forested acreage and also provides a definition of
forest land that will allow the enrollment of acreage that is only 10 percent stocked with trees 13
feet or taller. These changes taken altogether appear to favor the entollment of up to two-thirds
of an FRPP easement in land unsuitable for agricultural puiposes, with as little as ten percent of
the land planted even with immature tiees, which can then be logged out for pulpwood This is
hardly a formula for increased protection of water quality by forested lands.

We also point out that the USDA is making this change, which can significantly inciease
entollment of non-agricultural land in the FRPP, in the face a large unmet demand for enrollment
of agricultural land in the FRPP.

Real Property Interest of the United States

SAC approves of the IFR’s clarification that the United States is a grantee undes the terms of the
deed for an ERPP easement, with the right of enforcement contingent upon the failure of the
grantee/partner to enforce the terms of the FRPP conservation easement, We agree with USDA
that to be effective over the long-term, the U S, government must have clear title and 1ights of
enforcement over FRPP easements, both to step in if a grantee/partnet can no longer enforce the
easement and to prevent condemnation of FRPP easements by state and local governments

without federal review of the circumstances of the condemnation.

Thank you for considering our comments. We hope that amendments t0 the TFR will be issued
in the near future on impetrvious suifaces and on forested land.

Sincerely,
Mavtha Noble

Martha Noble
Senior Policy Associate
Sustainable Agriculture Coalition



MEMORANDUM
TO: Mayor and Coundil
FROM: Jayne Miller, Community Services Administrator
DATE: Qctober 4, 2005

SUBJECT: ORDINANCE TO AMEND SECTIONS 3:62(2) OF CHAPTER 42, OPEN
SPACE AND PARKLAND PRESERVATION, TITLE I OF THE CODE OF
THE CITY OF ANN ARBOR

The attached ordinance amends the Section 3:62(2) by deleting exclusion of
concentrated animal feeding operations (‘CAFQO").

The United States Department of Agriculture, through the Farm and Ranch Lands
Protection Program (FRPP), has awarded the City of Ann Arbor $1,448,042 to 393 26
acres that have applied for Greenbelt Funding. The fair market value for the purchase of
development rights on the four farms awarded federal dollars is $5,908,000

In negotiating the conservation easements that will protect these properties from future
development, we have determined that there is a conflict between the ordinance that
the City of Ann Arbor has passed, and the language that will be required in the
easements if we are to accept funds frorn the FRPP program. Specifically, the conflict
concems Concentrated Animal Feeding Operations (CAFOs). Concentrated feeding is
the raising of animals for food, fur or recreation in lots, pens, ponds, sheds or buildings,
where they are confined, fed and maintained for at least 45 days during any year, and
where there is no ground cover or vegetation is present over at least half of the animals’
confinement area. Livestock markets and sale barns are generally excluded. The
United States Department of Agriculture considers CAFOs to be a legitimate agricultural
practice and that they cannot be prohibited from lands receiving FRPP funds However,
on these easements, those building and associated operations are limited to less than

294 of the land area of the easement.

Federal law generally defines a coricentrated feeding operation as any fivestock
operation engaged in the confined feeding of at least 700 dairy cows, 1000 beef cattle,
2500 swine, 500 horses, 10,000 sheep, 55,000 turkeys, or 30,000 fowl, such as
chickens, ducks and other poultry- The Michigan Department of Environmental Quality
regulates these confined feeding operations through an agreement with the United
States Environmental Protection Agency in the implementation of the National Pollutant
Discharge Elimination System (NPDES)  Currently, there are approximately 180
CAFOs in Michigan S

In addition to the conflict with the Federal matching funds, the State of Michigan
Purchase of Development Rights Program also prohibits a restriction on CAFOs.



[t is our recommendation that the language prohibiting concentrated animal feeding
operations be removad from the current ordinance so that we can take advantage of
FRPP and State funding.

Prapared By: The Conservation Fund
Mary Joan Fales, Senior Assistant City Attorney
Reviewed by: Jayne Miller, Community Services Area Administrator

Approved by: Roger W Fraser, City Administrator

C-10



4205
First Reading :  October 4, 2005 Approved:
Public Hearing :  October 17, 2005 Published:
Effective:

OPEN SPACE AND PARKLAND PRESERVATION

AN ORDINANCE TO AMEND SECTIONS 3:62(2) OF CHAPTER 42, OPEN SPACE
AND PARKLAND PRESERVATION, TITLE Ill OF THE CODE OF THE CITY OF ANN

ARBOR

The City of Ann Arbor Ordains:

Section 1. That Section 3:62(2) of Chapter 42 of Title IIl of the Code of the City of
Ann Arbor be amended to read as follows:

362 Definitions.

For the purposes of this Ordinance, the following words and phrases shall have the
meanings described in this Section unless the context in which they are used
specifically indicates otherwise::

1. “Agricultural Rights” means an interest in and the right-to use and posSess
land for the purposes and activities related to open space, natural habitat,
horticultural and other agricultural use or Open Space Character.

2. “Agricultural Use” means substantially undeveloped land devoted to the
production of plants and animals useful to humans, including fruits, nuts,
vegetables, greenhouse plants, berries, herbs, flowers, seeds, nursery stock,
grasses, Christmas trees and lumber, forages and sod crops, grains and feed
crops, dairy and dairy products, livestock (including breeding and grazing),

similar uses and activities Intensive

VA St HS5eg—a

3. “Application” means the documentation and information submitted to the City
by a landowner on the approved application form offering to sell, donate or
otherwise grant to the City a conservation easement, development rights or
title to Greenbelt District Land.

4.  “City” means the City of Ann Arbor.




10.

11

12

13

14

1153

“Code” means the Ann Arbor City Code.

“Conservation Easement” means a non-possessory interest in real property,
which is acquired in accordance with MCL 324 2140 et seq. for the purpose
of retaining and enhancing agricufture, preserving natural, scenic or open
space values of real property; restricting or preventing the development or
improvement of the land for purposes other than agricultural production; or
pther like or similar purposes

“Development’” means an activity that materially alters or affects the existing
conditions or use of any land in a manner that is inconsistent with Agricultural
Use or Open Space Character.

“Development Rights” means an interest in and the right {o use, divide or
subdivide land for any and all residential, office, commercial, research,
industrial, or other use, purposes or activities including intensive animal
husbandry operations, not incident to Agricultural Use or Open Space
Character

"Other eligible land" means land that has a common property line with
agricultural land from which development rights have been purchased and
that is not divided from that agricultural land by a state or federal limited
access highway.

“Fair Market Value Purchase” means transfer of Full Ownership to the City
based on a Qualified Appraisal

“Full Ownership” means fee simple title

“Greenbelt Advisory Commission” means the commission formed pursuant to
this Ordinance to advise the City Council in the selection of Greenbelt District

Lands.

“Greenbelt District” is the land area surrounding the City of Ann Arbor, as
shown on the district map which accompanies this Ordinance, and which,
with all notations, references, and other information show thereon, shall be as
much a part of this chapter as if fully described herein; and from which,
applications for purchases of land and conservation easements will be

considered.

“Governmental Agency” means the United States or any agency thereof, the
State of Michigan or any agency thereof or any municipal corporation.

“Open Space Character’ or “‘Open Space Use' means substantially
undeveloped land devoted to (a) the maintenance or enhancement of natural
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17.

18.

19

20

21,

22

23

processes (e.g. water quality, plant and wildlife habitat, groundwater
recharge), (b) scenic enjoyment of the public or (c) otherwise satisfying the
standards of Sections 5:51 of the Code

“Owner” means the individual or individuals having fee simple fitle to the
Eligible Land. :

“Parcel” means all property under a single ownership that is included in an
application

“Parkland” means all property undeveloped and developed dedicated for the
use of the public as a park.

“Parks Advisory Commission” means the commission established by
Resolution of City Council to advise the City Council in the planning,
selection, and management of Parkland within and outside the City

“Permitted Use” means any use contained within a conservation easement
essential to the Agricultural Use or which does not alter the Open Space
Character or Natural Features of the land.

“Qualified Appraisal’” méans an appraisal done in conformance with the
standards in Section 1:320 of the Code

“Residential Development Rights” means the right to sell portion of a parcel,
or to construct a residence and related accessory buildings such as a garage
or shed on a parcel, for residential uses not related to the Agricultural Use,
Open Space Character or Natural Features of the parcel

“Substantially Undeveloped Land” means land on which there is no more
than one residential dwelling unit and related accessory buildings such as a
garage or shed for each 40 acres of land. For parcels less than 40 acres in
existence prior to the date of this Ordinance, and which cannot be joined to a
larger contiguous parcel, Substantially Undeveloped Land means land on
which there is no more than one residential dwelling unit and related

accessory buildings for the parcel.

Section 2 . If this ordinance amendment or any portion thereof is held to be invalid by
any court of competent jurisdiction, said decisioh shall not effect the validity of the

remaining provisions.

Section 3. This ordinance shall take effect ten days following passage and publication

Submitted: Community Services Area

Date:

October 4, 2005
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