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March 13, 2009

Technical Service Provider Team

Netural Resources Conservation Setvice
lechnical Service Provider Assistance Comments
PO Box 2890, Room 5234-§

Washington, DC 20013

RE: Docket Number NRCS-IFR08011, Technical Service Provider Assistance Interim Rule

Dear Sir or Madam:

The Association of Fish and Wildlife Agencies (Association) appreciates the opportunity to
comment on the interim rule affecting Technical Service Provider Assistance (TSPA) as provided
by the Food, Conservation, and Energy Act of 2008 (2008 Farm Bill). ‘The Associafion )
represents the collective perspectives of the state fish and wildjife agencies, and promotes sound

management and conservation. All fifty states are members

Thank you for the opportunity to comment on the interim fina) rule and provide our perspestives
In general we have several concerns about the interim rule and its direction. While the [aw
increases flexibility and the opportunity for Technical Service Providers (T 8Ps) to assist NRCS
and “accelerate the delivery of conservation programs.” if implemented as written many portions
of the tule would do just the opposite. For instance, the rule does not include any reference to
education and outreach to eligible perticipants as an cligible activity under TSPA yet the law
clearly allows it, The rule inclodes many hard deliverables such as conservation practice design,
layout, installation, and check-out, but these activities alone will not aceelerate the delivery of
technical assistance, Other vital activities such as landowner relations and contacts, site visits.
assistance with conservation plan implementation, participant training, education and ontreach
will accelerate the delivery of technical assistance and must be included in the rule as related
technical services. This and other important concerns are articulated in our attached comments

for your consideration and inclusion in the final rule

Again, thank you for your congideration of our recommendations for the implementation of the
Technical Service Provider Assistance provision of the 2008 Farm Bill, Please do not hesitate to

contact Mrs. Yens Mock Schaeffer at jenmock@fishwildlife.org or at 202-624-7890 with any
questions about our comments, or if we can further assist with this provision.

e

Sincer

Matt Hogan
Exeklitive Director
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Technical Service Provider Assistance Interim Rule
Submitted by the Asgociation of Fish and Wildlife Agencics

General Comments:
* Related Technical Services
©  The rule identifies “related technical assistance services in this rulemaking

to include conservation planning documentation, payment scheduling and
documentation, market survey information related to the establishment of
caserments compensation rates, and similar activities which result in mote
timely implementation of conservation progtams ” However, these hard
deliverables do not and will not “accelerate conservation program
delivery” and will not fulfill the intent of Congress. Other important
activities, included in the statute, such as landowner contacts and
relations, education, outreach, participant training, and assistance
with the planning, design, installation, implementation will accelerate
conservation program delivery and ease workload burdens on NRCS staff
We recommend expanding the list of “related techmical assistance
services” to fulfill the intent of Congress, assist NRCS staff, and
accelerate conservation program delivery.

e TSP Payment Rates
o The rule states: “The rulc changes existing policy by establishing that the

NRCS State offices will determine fair and reasonable payment rates for
TSPA using guidelines established by the National Office and local NRCS
cost, market, and procurement data that are available, NRCS will
emphasize using market rate data where available to determine TSP
payment rates.”

“ The Association supports the use of “common guidelines® to
ensure “consistency” in processes for determining payment rates
from state-to-state. Guidelines from the National Office must be
flexible enough to allow for variation among states for assorted
practices and services provided. However, the guidelines must
not tie the bands of State Conservationists and their ability to
appropriztely set payment rates that are fajr and reflect local
market conditions. Guidance from the Nationzl Office must
facilitate state-by-state, even regionally within a state, flexibility in
sctting payment rates. State Conservationists must be able 10 sef
tates that reflect local market rates and conditions, including how
wotk force structures such ag unions may influence local payment
rates. Anything other than this would be ¢ounterproductive and
counter to the rule

The rule also states that “The NRCS National Office will review and
approve State payment rates to cnsure regional consistency, .” Regional
consistency does not ensute or promote fair or reasonable payment rates
that reflect the local conditions. For instance, payment rates in the East
will vary widely from Florida to West Visginia to Maine. “Ensuring
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regional consistency” will not enable State Conservationists to set rates
that reflect local market conditions. Going to a National Practicc Rate,
like for Technical Assistance, will creats problems as costs to implement
certain practices will vary widely across the country, making it very
difficutlt to ensute regional covsistency. The Association recommends
that NRCS in the rulc and in policy allow State Conservationists the
needed flexibility to set payment rates that best reflect fair, lIocal
market conditions and considerations without regard for regional

consistency,

o Thank you for recognizing that NRCS costs do not intcorporate neecessary
profit margins to make such ratcs approximate to the rates that ISPs in the
private sector actually charge for their services Recogaizing this
problem coupled with the flexibility that must be granted to the State
Conservationists for setting payment rates that better reflect local

conditions should correct this past problem.

Thank you for changing the rate setting methodology and
emphasizing local market rates. This is extremcly impostant, especially
in the current economic olimate. The Association supports this new

direction,

+ Certification Requirements
o Itis true that “unique state level requirements beyond licensing and state

law™ has been a hindrance, particularly to state agency participation,
Thank you for clarifying the policy on licensing and state law

tequirements for state-level certification.
The Association believes that based on this and statc statutory authority

for management of fish and wildlife, State fish and wildlife agency
personnel that administer state law and have authority to manage
these resources should not have to be certified by NRCS to provide
technical assistance on fish and wildlife practices. This is duplicative, a
waste of valuable resources and (ime, and already within the realm of state
ageney personnel authority, _

Thank you for recognizing this problem and taking steps to correct it.
Furthermore, the Association believes a certification should remain a
requirement for NGOs and other third-party consultants to ensure a
pool of qualified, knowledgeable TSPy ate available to landowners and

participants,

o Agresments
o The Association recommends NRCS promote and use 3-year

“umbrella” agreements when ever possible and appropriate. One ycar
agreements aie an increased workload for all parties and does not provide
the contifity of stafl needed by the agencies/organizations and

landowners. Rather than renegotiating the contract agreement every year,
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the Association strongly recommends NRCS use a 3-year “umbrella
agreement ™ This i3 a multiyear agreement that can be amended once year
to reflect allocated funding, workload, capacity, and natural resource
priorities afier NRCS has budget. This is mose efficient and will provide
consistency in staff and expertise, reduce staff turnover, and zvoid hours
spent yearly re-negotiating the entire agreernent.

The Association has discovercd that State NRCS offices do not use their
TSP funds in the same way, While the Association supports siate-by-
state flexibility, it appears that some Stateg eagerly use third-party TSPs as
Congress intended while others have had difffoulty in filling third-party
TSP positions because finds instead go to supporting NRCS staff, While
it is very important to maintain cxpert NRCS staff, using TSP funds this
way may not fulfill the intent of Congress. For consistency in the
implementation of this rule, the Association suggests that the Chief of
NRCS review this issue and provide gaidance to State
Conservationists regarding the acceptable use of TSP funds for staff
and third-party providers, Furthermore, we eneourage NRCS to
maximize the use of TSP fands for third-party providers as
appropriated funds allow to provide the maximum flexibility of TSP
funds. The Association opposes the use of TSP funds that are used to
compensate for State USDA budget shortfalls because this does not fulfill

Congressional intent,

Specific Comments by Section of the Rule:

652.1 Applicability
* (@) . . directly, through an agreement with a third party provider. .” We

support the use of the word “agreement” which will a{low flexibility to use the
muost appropriate and beneficial type agreement for a given situation However,
NRCS should clarify in the rule and in subsequent policy which types of
agresments must be advertised. Additionally, considering the current economic
conditions, we strongly encourage NRCS policy to allow less than 50% match
from partners under cooperative and contribution agreements. Many States
and conservation partners cannot meet the 50% match rete because of budget cuts
and diminishing resources and need more fiscal flexibility to help NRCS deliver

conservation progiams,

(b} Please clarify why “installation” is included in the list and how a TSP could
qualify for “installation.”

(b) The Associations believes the list of services provided under this section to
be too restrictive and limiting, and we believe this list of hard deliverables
will not “accelerate the delivery of conservation programs” as Congress
intended. The law states “‘technical services provided directly to eligible

participants, such as conservation planning, education and outreach, and
assistance with design and implemeantation of censervation practices; and related
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technical assistance services that accelerate conservation program dclivery *
Consequently, we belicve the list must be to expanded to reflect changes in the
law and to fulfill its potential. The Association recommends rewosding (b) fo
read asg follows:
©  (b) Technical service providers may provide technical services to eligible
participants in conservation and forestry planning, education, outrcach,
training, and assistance with the planning, design, ingtallation,
implementation, and check-out of conservation practices applied on
private land, Indian land, or where allowed by conservation program rules
on public land where there is a direct private land benefit

652.2 Deflnitions

» Technical service
o The rule omits “outreach and education” as pats of technical services, but

these jlems are included in the law and will accelerate conservation
program delivery The Association believes there are other activities that
should be included in the definition as well recommends using the
following definition of technical service in the final rule:

o Technical service means the assistance provided by technical service
providers, inchiding conservation and forestry planning; participant
education, outreach, and training; conservation practice assistanee,
design, layout, implementation and installation; and certification that the
conservation practice mects NRCS standards and specifications.

s  Related Technical Services
o The rule does not include a definition of related technical services even

thought the term is used in the rule. The Association recommends
including the following definition of rclated technical services in the
final rule to provide clarity and fulfillment of Congressional intent:

¢ Related technical assistance services means all other forms of
assistance to NRCS and participants that accelerates the delivery of
technical assistance and may include participant contacts and
relations; site visits; assistance with practice coordination and the
implemcatation of plans; NRCS staff and participant training on
initiatives or practices; and activities or services that facilitate the
development, processing, or implementation of a program contract,
ncluding recording conservation planning decisions and
specifications.

Section 652.5 Eligible participant acquisition of technical services.
* (e) “...activity plans sujtable for subsequence incorporation into a program
contract.” The Association strongly supports this provision and recammends it
be incorporated as written into the final rule.
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* (m)(1)“ .using national, tegional, and locally determined price data.” The
Association strongly supports this provision and recommeands it be
incorporated as written fnto the final rule

¢ (m)(@)(i#) “,..review and approve State payment 1o ensure consistency where
stmilar resource conditions and agricultural operations exist.” The Association is
concerned that such language will drive Payment rates to be more uniform
and provide less flexibility for a State Congervationist to set payment rates
that reflect fair market valucs and local conditions, Therefore, we suggest the
following be incorporated into the final rule: ,

o (m){(1)(EH) “ . will review and approve State payment ratcs, that may
vary hased on fair market values and local conditions, to engure
consistency with implementation of the guidelines out of the National
Office. Payment rates may vary between or within States and regions
due to differences in State laws, structured work force conditions, the
cost of doing business, competition, and other variables,

»  (m)(1)(iv) “ . review payment rates annually, or more frequently as necded ” The
Association strongly supports this provigion. Aonval review should allow for
adjustments to help meet local market rates and conditions,

«  (m)(1)(v) “NRCS may adjust payment 1ates, as needed, on a case-by-case basis,
..."" The Association supports this flexibility and commends NRCS for the
forethought to inclnde this provision in the rule, The Association strongly
supports this provision and recommends it be incorporated as written into the

final rule.

Section 652.6 Department delivery of technical services
¢ (b) “Related technical assistance services may include, ., " The Association
believes the list of related technical assistance services is narrowly defined
and must be expanded to meet Congressional intent and accelerate conservation
program delivery. The Association recommends rewording the second sentence
in this section as follows for incorporation into the final rule:

* Related technical assistance services means all other forms of
assistance to NRCS and participants that accelerafes the delivery
of technical assistance and may include participant contacts and
relations; site visits; assistance with practice coordination and the
implementation of plans; NRCS staff and participant training on
initiatives or practices; and activifies or services that facilitate the
development, processing, or Implementation of a program
cantract, incliding recording eonservation planning decisions and
specifications,
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(©) “ ..other agencies or with an non-Federal entity ..” Thank you for including
the State fish and wildlife agencies in this provision and for acknowledging the
value that State agencies bring to the table with respect to expertise on fish and
wildlife issues. The Association strongly supports the usc of the term
“agreements” which allows more state-by-state flexibility and the best type of
agreement to be applicd in a particular situation. This is critical to the success of

technical assistance delivery

(€) ... Any contract, contribution agreement, cooperative agreement, or other
appropriate instrument... ” The Association strongly supports this provision
and recommends it be incorporated as written into the final rule.
Additionally in policy, we encourage NRCS to use 3-ycar umbrella agreemcnts,
when appropriate, that can be amended ammually to address fluctuations in annual
appropriations, workload, staff capacity and natural resource concerns  Thig
provides for consistency and stability over time for NRCS staff and progtam
participants ag well as technical setvice providers,

g8/83



