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RE Comments on the Proposed Rule for the Conservatlon Securlty Program, 69 -

Fed Reg 194 et seq (JanuaryZ 2004)

On behalf of the Namral Resources Defense Councrl (“NRDC”) and 1t’s 550 000 members 2

- nationwide, we submit the following comments regarding NRCS’s proposed rule to 1mp1ement

i the Conservation Securrty Program (“CSP”) under the Farm Secunty and Rural Investment Act o

) 0f 2002 (“2002 Farm Blll”) B

GENERAL COMI\/[ENTS

NRDC s overarchrng concerns Wlth the proposed CSP rule concern NRCS’ 'attempts fo both

o restrict and disfavor partlcrpatron in the program. Dunng the recent budget. approprratron

*process Congress restored an estzmated $3-plus billion to. CSP, for an estimated total of at least .

~ $7 billion over the next ten years. However, the proposed CSP rule is designed to impleinent a. 7

 substantially smaﬂer capped program that does not take into account the current unrestricted

B funding level. As aresult, the proposed rule lrnpermrssrbly restricts part1crpat10n in the program L T

* ‘based on geographlc Iocat1on The proposcd rile also contravenes the statute by requiring -

o partlclpants to achieve NRCS conservation standards prror to becornmg ehglble for partlclpatron i -
- inCSP, rather tha allowrng farmets to achieve those standards durmg CSP participation. . B

o “NRDC is also concerned that the proposed CSP payment rates, which are substantrally lower

" than other conservation programs administered by NRCS, will dissuade farmers from - S
part101panng in the program and diminish the actual benefits of CSP from those- env1s1oned by A

-~ .Congress. Whﬂe we strongly support NRCS’s interest in using CSP to promote on-farm’.

" demonstration projects, we ‘are concerned that the proposed rule does not ensure ‘that.this wﬂl

~oceur. NRDC urges NRCS to issue a “supplement” to reflect CSP’s status as an uncapped

o entltlement program beginning October 2004, as the agency discussed in the preamble to the R
4 proposed rule ‘Below, we outline our comments in rnore detaﬂ and provrde recommendatrons on .

o specnf'lc provrsrons of the proposed CSP ruIe
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- SPECIFIC COMMENTS

In the comments below we address prov.isio'ns of the proposed CSP rule in the order outlined in
the Federal Reglster notice. This order does not in any way reflect the unportance NRDC places
on any provision. . : o .

§ 1469.3 Minimum level of treatment .
The proposed rule requrres producers to meet a “minimum level of treatment” standard to be
eligible to participate in CSP instead of the stronger non—degradatron standard required by -
Congress. The rule defines the minimum level as that which meets or exceeds the quality
criteria according to NRCS Field Office Technical Guides (FOTGs). 69 Fed. Reg. 194, 217-18
(J anuary 2, 2004), proposed rule at § 1469.5(4)). However, the statute mandates that producers
“adequately protect, and prevent degradation of” one or more identified resources to participate-
~ in the program. CSP § 1238(8). This is a higher standard than that proposed by the rule. Many
- FOTG quality criteria themselves may not be sufficient to prevent degradation as required by the
statute. For example, the national quahty criteria for water include many instances where the -
_standard is merely to “minimize” an impact. Fot ‘example, “[u]se and management of land and
‘water are coordinated to minimize impacts on surface water temperatures.” Resource Quality
Criteria, Water, NRCS, Davis, California, August 15, 2003. In such instances, the “minimum
level of treatment, 7 as proposed w111 not result ina non-degradatlon standard as requrred by law.

: NRDC Reoommendatron NRCS should make CSP part101pat10n condrtlonal on attammg the
non-degradation standard as required by law. Thls will reward producers who are 1mp1ementmg
the very best praotlces and motlvate the rest. :

o § 1469 4 Slgmﬁcant resource concerns . : -

- The proposed rule requires every state- and reglon of the country to adopt s01l quality and Water
- quality as their primary resource concerns to be addressed by the program, even if other
concerns, such as soil erosion, water conservation, threatened or endangered species habltat

n _b10d1versrty, pra1r1e restoratron -or some other concern is of paramount 1mportance

-NRDC Recommendatlon The rule should allow the conservatron resource concern prron‘aes to
~ be set at the state level so the progra.m can be as responsive as p0551b1e to the major resource

~ issues in each region of the country. - One solutlon would be. to have each state include soil

quality and water quality. among their top 5 resource concerns and have farmers choose to. .

. address at least 2 of the 5 (tler 1 and tier 2) and all 5 (t:ler 3)

'f- _"§ 1469 5 Ehglblhty requlrements and selectlon and fundmg of prlorrty Watersheds .

. .Eh 1b111t rec u1rement : ' e ' R .
- ‘The proposed rule sets the entry pomt too. hlgh As currently wr1tten the hrghest NRCS

-~ conservation standards for soil and water, quality would have to be achieved prior to becoming .

. eligible for the CSP. This is contrary to the statute’s requrrements which prov1des that the
_- relevant conservatlon standards must be met as a result of part1c1pat1on in the pro gram For Tier
" 3 participants, the proposed rule would | require every NRCS conservation standard to bemet

A prror to enrollment As a result NRCS’ proposed rule would 111n1t part1c1patron to farmers who _'
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* have already addressed all their major conservation needs denying program part101pat10n to
farmers who need financial and technical assistance to implement new environmentally
beneficial practices. CSP should reward farmers who are already implementing environmentally
friendly practices and provide incentives for them to do more, but in order to maximize actual
environmental benefits, the program should also encourage other farm.ers to trans1t10n to
‘sustainable farmmg practices. -

NRDC Recommendation The ﬁnal rulé should retain high environmental standards, but it
“should allow farmers and ranchers to achieve those high standards as a result of part101pat1ng in
the program. CSP conttacts could specify that all applicable conservatron standards must be met
by the end of the third year.- : :

Tenant farmers S - - :
The proposed rule states that where a temnt farmer cannot convince a landlord to providea . -
degree of tenure security, USDA will not provide any CSP payménts on the larid in question, yet
will still require the farmer to meet all of the CSP requrrements on the land. . Th1s 1s unfair and -
would llkely drssuade producers from partrcrpatmg in the program ' .

NRDC Recommendatron The rule should prov1de fa:lr treatment for tenants, allowmg a tenant’
CSP contract to exclude such land entirely, or allowing the farmer or rancher to recerve CSP
payments on land meetmg CSP standards as long as the tenant controls the land

'Selectron and fundrng of pnorrtz watershed R
. The statute does not contain any terms that could be construed to geograph1cally lrmrt producer

e11g1b111ty Rather, the statute provides that in order to be eligible to participate in CSP, 2

‘producer must develop and submit a conservation security plan to USDA and enter 1nto a .

- conservation security contract. ;\CSP. § 1238A(b). The statute further states that private - :

- agricultural land, land under the Junsdrct:lon of an Indian tribe, and incidental forested land shall :

. be eligible to patticipate in the program. Id. However, the proposed rule purportsto

: 1mperm1ssrbly limit CSP eligibility to farmets located in priority watersheds. NRCS’ attempt to L

" limit farmer el1g1b1l1ty in this faslnon contravenes the language and spirit of the statute and is _'
" otherwise arb1trary and capricious. Because CSP is an uncapped entitlement program beginning

- October 2004, it is entlrely unnecessary as a practical matter to limit participation basedon -~ . - .'

priority watersheds. At the end of the day, testricting the pool of potentially cligible farrners to

" those located in priority watersheds would have the result of greatly limiting the absolute number B

- _.of farmers who can partrcrpate in the program ultnnately reducmg envuonmental beneﬁts S

'NRDC Recomrnendanon The ﬁnal CSP rule should not 11m1t pro gram partrcrpatron to farmers

B located in priority watersheds ‘CSP should be a nationwide program availdble to all types of

producers in al} regions of the country with all types of conservation Ob_] ectives, as prov1ded by :
~ law. As explained above, NRDC believes that restricting CSP. partlc1pat10n based on priority
watersheds is 1llegal However, In the event that NRCS ignores the law and moves: forward with -
i prioritizing CSP proj jects based on'watersheds, NRCS should develop a prronty watershed
. selection process that will result in selectlng a‘balance of watersheds that are rrnpalred by

B f\"_ agncultural pollutants, such as nutnents sedlment and pest1c1des as well as waters that are
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threatened by agricultural pollutants and outstandmg Waters or those that have special biological -
value as wildlife habitat. :

§ 1469.6 Enrollment categories

The proposed rule provides that the Chief will announce the order in which categories are

eligible to be funded at the beginning of each sigh-up period. Proposed rule at 1469.6(d).

~ However, given the diversity of watersheds across the country and the need to priotitize different
-goals in different watersheds, it does hot make sense for NRCS to dictate a general order for

enrollment categones that will apply to all priority watersheds. - '

.NRDC recommendatron NRCS shculd allow the state conscrvatromst to select the enrollment
priorities for individual priority watersheds based on the needs of each watershed. With respect
‘to funding CSP coritracts in priority watersheds that are 1mpa1red by agricultural pollutants,
NRCS should require participants to enter contracts at tier 2 or tier 3 because maintepance of
activities in polluted watershed is not going to clean up the water. Participantsinsuch

. watersheds should be encouraged through enhancement payment to perform monitoring in order
to gauge the effectrveness of contracts in polluted watersheds at 1rnprov1ng Water quahty

§ 1469 8 Conservatlon practlces ' o fo
- The proposed rule would provide payments for a ‘“very lnmted number” of congervation
- practices. The law does not authorize this dramatic scaling back of normal NRCS practice of .
_ providing support for all NRCS-approved conservation practices. Moreover, the law specrflcally :
- authorizes the use of new, innovative practices through on-farm demionstration and pilot testing.
- The proposed restriction is not consistent wrth NRCS’ polrcy of srte speclfrc conservatlon and
: w111 stlﬂe fanner 1nnovat10n : e o

. NRDC Recommendanon The fmal rule should allow the full range of NRCS approved

- practices to be eligible for consideration as part of s1tc—spe01ﬁc CSP conservation plans. and

- systems with the exceptlon of thé livestock waste management practices and heavy equlpment
. practices explicitly excluded in the statute. - The final rule should also encourage farmer

. :  innovation through a robust process for on-farm demonstrat:lon and pilot testing of innovative .
- practices.” While there may eventually be a number of consérvation practices that stand out as -

- commonalities across CSP plans, hawng NRCS ple the “wmners” upfront urmecessarﬂy

R ;restrlcts flex1b1l1ty and mnovanon

§1469 9 Techmcal Servrce Prov1ders BRI - |
' The proposed rule will enable inqualified third partles to help gulde growers conservatron

. efforts. The statute requires NRCS to “provide technical assistance. to producers for the .

development and 1mplementatlon of conservation security contracts...” CSP-§ 1238C(g). The
- proposed rule attempts to satisfy this requirement: by allowing third party consultants certlﬁed ‘
- under its Technical Service Prov1der program to as31st producers in developlng and e
nnplementmg CSP plans ' e S S : .

Unfortunately, the ex1st1ng TSP rule sets the bar very low to qualrfy thlrd-party experts, wlnch
_-has resulted in w1despread certification of contractors who lack the necessary expertise: to
= 'promote model conservatlon pract1ces F or example NRCS has desrgnated the Amencan




Page 5 of 9
NRDC Comments on Proposed CSP Rule

~ Society of Agronomy as a certifying agency, automatically- cert:lfylng the 14 000 holders of its
~ Certified Crop Advisor (CCA) certification as TSPs. These TSPs are allowed to guide growers
around the country to implement integrated pest management, nutrient management and other
conservation practices under Farm Bill programs, including CSP. However, the CCA
certification only requires a very general understanding of these conservation systems, and it is
_insufficient to ensure expertise within any particular conservation practice or commodity. In
California, CCAs are not even qualified by law to make pest control recommendations.
California’s' more rigorous Pest Control Advisor (PCA) certification, which requires.
considerably more hours in coursework and training, itself provides only minimal trammg in
integrated pest management. Many California PCA’s work directly for chemical companies and
as a result have little incentive to promote pesticide use reduction. Inan attempt to ensure that
~ California TSPs have adequate expertise in integrated pest management, NRCS staffin
‘California have considered developing additional TSP certification criteria. Unfortunately,
efforts to require additional TSP certification critéria in California have stalled because NRCS
headquarters has indicated that TSP criteria can only be developed at the nat1ona1 level

NRDC Recommendatlon We urge NRCS to deVelop additional cr1ter1a for quahfymg Techmcal
Service Providers to participate in the Conservation Security Program, possrbly by creating an
“Advanced TSP” certification. If the CSP is to foster the very best conservation practices, then it
" must be implemented under the guidance of the very best TSPs.- A general- understandmg of
conservation practice concepts is not sufficient. Instead, TSPs must have real expertlse in model
conservation practices, including’ knowledge that is'specific to commodity and region. - Separate
. criteria should be developed for integrated pest management ‘nutrient management, irrigation,
‘energy efﬁmency, air quality control.and other practices. Above all; states should be permitted
to adopt more stringent criteria for certlfymg TSPs to prov1de technlcal a531stance to Csp

. _part1c1pants

L § 1469 20 Appllcatmn for contracts and their selectlon _ o ' -

~ The proposed rule envisions infrequent, limited duration CSP enrollment perlods rather than the '
continuous sign-up process envisioned during eongresswnal debate on the farm bill: ‘This could -
make it difficult for farmers to sign-up if the limited period falls within plantmg and growing
- seasons.: It would also concentrate requests for NRCS technical assmtance 1n a hmlted penod '_ .'
L rather than spread out over the course ofa fu.ll year ' S -

.' NRDC Recommendatlon The rule should prov1de for a predrctable contlnuous nat10nw1de
‘ 31gnup process o ‘ : : S RIS

| ‘§ 1469 21 Contract requlrements R SRR - R .
‘The statute exphcltly provides farmers the nght to renew the1r CSP contract for a 5 1010 year

" period. See CSP § 1288A(e)(4). The statute only limits this Ttight for Tier I conservation -
security contracts, which the farmer can overcome by agreeing to apply additional conservatlon
 practices on 1and already-enrolled in the program or to adopt new consetvation practices on
another portion-of the operation.” See CSP § 1288A(e)(4)(B). Nevertheless, the proposed fule
provides ‘that “[cJontracts are not renewable unless determined by the Chief as described in § -
1469.24.” 69 Fed. Reg.. 194,221 (January 2, 2004) proposed rule at§ 1469. 21(t) This - k
a prov1s1on of the proposed rule is-also confusmg because it references sectron 1469 24 Whlch .
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relates to contract modlﬁcatlons and transfers of Iand, not any criteria that the Chief may '

* consider in evaluating whether to renew a contract.. As a result, the proposed rule contravenes
the clear language of the statute by impermissibly denying the producer’s right to renew a CSP
contract. In addition, as a policy matter, leaving producers with the uncertainty of whether their
CSP contract is Iikely to be renewed is inconsistent with the spirit of CSP -- to provide incentives
to producers to maintain practices that benefit the environment for the Iong term.

'NRDC Recommenda‘non In order to succeed in mamtammg and enhancmg envuonmentally
friendly practices long term and to properly 1mp1ement Congress’ intent, NRCS must provide
farmers in good standmg with the option of renewing their part101pat10n in the pro gram.

§ 1469 23 Program payments

Pavment structure : '
- The ptoposed rule adopts mcredlbly low payment rates The proposed ruIe and the NRCS
- “benefit- cost” economic assessment that accompames the rule declare CSP fanners should
Teceive: - : : :

far lower cost—share assistance than farmers receive in any other USDA
‘ : conservat:lon program, as low as just 5% of costs; ;
o  base payments, the basic incentive to sign up for the program and de51gn
~and maintain conservatlon practlces equal to 0.5%, 1:0%, or 1.5% of local
cash rental rates, dependlng on tier of part101pat10n a 90% reductlon from ,
~the level estabhshed by the law by law; and - - | - S
' enhancement payments for exceptional conservatlon efforts at Just 10 20% ,
woeoof the farmer 8 out of pocket costs. . - : S :

, Instead of prov1d1ng mearnngful 1ncent1ves and ﬁnancral rewards for outstandlng env1ronmenta1

- effort and performance as envisioned by the law, the proposed rule would require farm families
-cover the vast majority of costs of implementing and maintaining conservation systemsoutof =

- their own pocket. The payment structure needs to be rad1ca.11y rev1sed or the pro gram has no o

hopeofsucceedmg S L : SRR S SR

NRDC Recommenda’uon The rule should estabhsh cost- share rates that a:re cornparable 0 _other

.‘ USDA conservation programs. -Cost-share rates for newly : instaled pract1ces should be. -

‘ _' equivalent to the rates under the Enwronmental Quality Incentives Program Cost-share rates for
. the management and maintenance of’ exrstmg conservatlonpracttces should be set at the 75%

. maximunn rate established in the statute.  See CSP-§ 1238C(b).. In addition, base payments ‘

- . should be set at the rates estabhshed in the' statute (average: natlonal per acre rental rate for a .
~ ! :specific land use durlng the 2001 crop year or another approprlate rate that ensures reglonal
equlty) w1thout the 90% reductlon R R PR

.Enhancement payments for demonstratron Dro1ects ' ‘_‘
. f'NRCS should encourage on-farm research and demonstratlon prOJects through CSP The L

. propesed rule allows State Conservat1omsts o make enhancement payments available, at. thelr
L dlscretlon to producers who partlmpate 1n “on—farm conservat1on research demonstratlon or
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pﬂot pro;ects ” 69 Fed Reg. 194, 221 (January 2, 2004), proposed rule at § 1469 23(d)(3)({)-
However, the proposed rule fails to ensure that enhanced payments will be available for such
practices. The rule also fails to specify what the payments will be for this activity or how such
payments will be calculated.

NRDC Recornmendatron 'NRCS should make every effort to leverage CSP ﬁmds to promote
on-farm demonstrations of model practices. In contrast with funding individual producers to
implement conservation plans, demonstration projects by individual producers or groups of -
producers yield: 1) urgently needed contributions to our knowledge about the cost and efficacy
of specific conservation practices; 2) increased likelihood that other producers will adopt
effective conservation practices; and 3) ‘greater accountabrlrty to taxpayers who will otherwise be
funding conservation programs that get implemented in obscurity, resulting from NRCS” - -
" confidentiality policies for individual conservation plans. In California, Un1ver51ty of Cahforma
researchers have partnered with growers to demonstrate Biolo glcally Integrated Farming
Systems on working farms to demonstrate alternatrve systems in almonds, apples, pears, rice,
walnuts, wine grapes and other commodities. See http://www.sarep.ucdavis.edu/. These -
projects typ1cally farm alternative systems next to conventionally farmed blocks so that direct
comparisons can be made. Comprising only a handful of projects in a few commodities, these
. efforts have played a significant role in influencing California producers within specific

_ commodrtles about more sustarnable practlces We spemﬁcally u.rge NRCS to

e Requrre the avarlablhty of enhancement payments for producers who nnplement farm
-demonstration projects. Additional criteria should be:developed to ensure that demonstrauon
projects are evaluated by an objective third party (e.g. academic researchet, Resource

. Conservation Disttict, non-profit organization, etc), designed to yield useable data for .

- evaluating the costs and efficacy of the demonstrated practices, including environmental
monitoring, and mclude a plan for documentmg prO_] ect ﬁndlngs and makmg them ava:dable

-.'tothepubhc S L R PR AR :

e Make enhancement payments substantlal partrcularly for demonstratron protects The e
benefits provided by on-farm research and demonstration projects are so great that NRCS i 1s S

" justified in allocating & substantial fracnon of the program to encourage these act1v1t1es We"
are very concerned that NRC% has not provrded the “best” growers with adequate incentive
to participate in the program. We support payments 4t or near the full amount permrtted by
- statute and recommend that NRCS apportion the payments, largest to smallest, to enhanced -
- payments, cost shares, and base paymients. 'Allocating the greatest portlon of CSP fundsto.
. enhanced payments is Jus‘uﬁed both to encourage demonstratron prolects and to encourage En
a other act1v1t1es prrontlzed by state conservatlonrsts ' R EANRRT T

| Base nayments for pasture and grazmg land FREREY: ‘ '
. In determining base payments for pasture and grazmg land the proposed rule would determlne

' the cash rent value of the land based on how the land is being used currently rather than by land -
- capability. Since rental rates for pasture are far. lower than for cropland, base payments would be.
. far lower for grazers, even if their land is fully capable of producing crops and, ini a different

- awner or operator’s hands, might well be cropped. -Land that has been placed in permanent -
- cover,a practrce wrth enormous enwronmental beneﬁts 1s un‘msely penahzed by the proposal
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- NRDC Recommendation; The rule should establish base payments based on NRCS land
capability classes, not based on current Iand use.

ADDITIONAL COMMENTS

Management—mtenswe practlces _

Despite the statute’s clear mandate to reward producers who adopt diversified resource-
conserving crop rotations, managed rotational grazing systems, or conservation buffers with
enhancement payments, see CSP § 1238C(b)(C)(iii), the proposed rule does not mention
rewarding fatmers who implement these management-intensive practices. It would be
inconsistent with the clear language of the statute and congressional intent for NRCS to drop
these statutorlly recogmzed preferences from eligibility for enhancement payments

NRDC Recommendatlon USDA should rnake the enhancement payments for these brg pay-off
consérvation systems a hlghlrght of the program by prov1d1ng direct, substantial incentives for
farmers and ranchers to adopt them. The rule should explicitly name these conservation systems
‘as quahfymg for enhancement payments ona nat10nw1de basm

 Organic Practlces "

. Despite hundreds of eatlier requests from the pubhc to USDA the proposed rule is srlent onhow

- the Department will coordinate participation in the CSP for organie farmers who are certified

under USDA’s National Organic Program (NOP). ‘Leaving this unportant issue unaddressed -

- would put the program coordrnatmn and paperwork burden on orgamc farmers rather than on
the USDA S . s - o :

NRDC Recommendatlon The ﬁnal rule should mclude a clear mechamsm for coordlnatmg
part101pat10n in the NOP and the CSP. USDA staff should deliver these complementary
: programs in the most farmer—frrendly, least burdensome fashton poss1b1e L

CONCLUSION
. Thank you for con51der1ng our- cornments If you would hke fo dlscuss any ofour

" . recommendations further, please contact us. .We look forward to workmg w1th NRCS at both the _
natronal and state level to nnplement CSP _ : - S

Sincerely,

M. _%@

' MelanreShepherdson L S JonathanKapIan :

. “Attorney - o R . -Project Speclallst e
. Clean Water PI'OJGCt - o ‘ e o PU.bllCHealth Program '
- ‘mshepherdson@nrde.org - . - - . jkaplan@nrdc.org @
. (202) 289- 6868 i SR L (415) 7770220 -

.'-..Cc:_- Chuck Bell NRCS State Conservatromst Cahforma L




