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SUBJECT:  SEPM Service as Officer in FEW

Key Words: Service in outside organizations, non-profit entities
This replies to your August 3, 2004, email requesting clarification of guidance regarding conflicting interests on the part of Special Emphasis Program Managers (SEPMs) based on personal activities with a non-Federal organization.  Your specific inquiry focused on service as an officer of Federally Employed Women (FEW) and other such organizations.  Your request was in response to questions arising from two persons who reached two different conclusions upon attending recent ethics training presented by a member of this office.  One thinks they heard that SEPMs could not be an officer in an organization such as FEW.  The other thinks they heard that SEPMs could be an officer in such organizations.  You yourself inquired whether we really may have said that SEPMs may not serve as officers in those outside organizations on official time.

As you know, we have consistently informed employees they may not serve as an officer in an outside organization on official time.
  Their questions stem from other guidance provided at the meeting.  The ethics discussion explained that SEPMs who are officers, or committee or subcommittee chairpersons in an NRCS employee organization, are not immune from the requirement to disqualify from official involvement in particular matters if that matter affects the NRCS employee organization or a majority of its members. 

Ethics Opinion:

1. It is not correct to say that the FWPM at the national or state level cannot be an officer in FEW.

2. Upon request by the Director, Civil Rights Division, if another type of national SEPM is an officer or committee or subcommittee chairperson in the corresponding NRCS employee organization, we will issue a substantial conflict determination to instruct that individual they can no longer have that outside activity.  For example, if the NRCS Black Emphasis Program Manager was an officer in the National Organization of Professional Black NRCS Employees, then that SEPM would be required to disqualify from matters so central to the performance of official duties that his/her ability to perform the duties of his position would be materially impaired. A substantial conflict determination would be warranted pursuant to 5 CFR Part 403(b).

Background

Your specific inquiry is about organizations such as FEW.  FEW, founded in 1969, is a private, non-profit organization.  According to its website, early organizers of FEW felt that, although the Federal Women's Program (FWP) had been established, the government could dismantle FWP.  They wanted “to ensure that there would always be an organization dedicated to promoting equality for women and addressing concerns of women in the Federal workforce. Additionally, because FWP is a government function, it is limited in its political scope, and cannot lobby Congress. As a private organization, FEW is not restricted in that area.”  

The main FEW website states:  “As a private organization, FEW works as a constructive pressure group to improve the status of women employed by the Federal government. This includes contact with Congress to encourage progressive legislation. FEW national officers meet with management officials at all levels of agencies to demonstrate support of the FWP, encourage officials to support the program and to obtain insight on the effectiveness of the FWP at agency and local levels.”

Some websites of FEW regional and state chapters further inform that:  “Federally Employed Women (FEW) is an organization dedicated to helping its members -- members which include women and men of all agencies, as well as members outside the federal sector who support FEW's goals and objectives. FEW is a national organization comprised of federal and military personnel concerned with the quality of life in the federal service.”  “FEW is the only organization that recognizes the diverse needs and interests of all federal women -- in all occupations, at all grade levels, at all agencies, from various racial and ethnic backgrounds..”

FEW members include civilian employees, federal contractors, active duty military personnel, as well as men, state, county and city employees as associate members.  There are 34 active chapters in the states, District of Columbia, and five foreign countries. 

Discussion

This summarizes the ethics rules that apply and then provides analysis and discussion of their applicability to organizations such as FEW.

An employee may not, as part of his or her Government job, work on any particular matter involving specific parties in which the employee* has an interest, if the matter affects that interest. [see * below].  The prohibition also applies if someone with whom the employee has certain personal or business relations has an interest in the matter including:  A non-Federal organization in which the employee is an officer; or A non-Fed organizations in which the employee is active.  *Disqualification is required under the COI provision if particular matter will have a direct and predictable effect on that interest;  and under the impartiality provision if the particular matter is likely to have a direct and predictable effect on that interest; and if the relationship would cause a reasonable person with knowledge of relevant facts to question impartiality.

Office of Government Ethics (OGE) regulations do not permit NRCS to issue internal guidance that prohibits employees from holding certain personal interests unless prohibited by OGE ethics regulations or an OGE approved Ethics Supplement. Therefore, NRCS is not, and cannot, currently have a blanket prohibition against SEPMs serving as an officer in an outside organization. 

However, OGE regulations do provide for NRCS to make individual determinations that an employee may not have a specific interest due to a substantial conflict determination under 5 CFR Part 2635.403(b).  As part of any such determination, NRCS would properly direct the employee not to have the specific outside interest (includes service on the board of a non-Federal organization).

Applicability To FEW And Similar Organizations

To assist you with understanding the answer and to which other organizations (active involvement with) it applies, this will first clarify what organizations are like FEW versus those that are materially different for purposes of this ethics analysis.  Unlike an NRCS employee organization, neither FEW nor a majority of its members is, or is likely to be, affected by many of the official actions of an NRCS SEPM.  [There are some exceptions such as attendance and support for the annual FEW conference.]   An SEPM who is an officer or active in a non-Federal organization is not required to disqualify from performing official duties if there is no direct and predictable affect
 and if no direct and predictable affect is likely.
  Accordingly, FEW is not similar to an NRCS employee organization for purposes of an ethics analysis.  

As noted above, the finding for active involvement of an SEPM in an NRCS employee organization is likely to be different.  NRCS may determine that it creates a substantial conflict for an individual SEPM to be an officer or active in the corresponding NRCS employee organization and, therefore, instruct that SEPM to resign from that outside activity.  Any such determination can only be made on an individual basis.     

It is the responsibility of the state conservationist or Director, CRD, to request a substantial conflict determination if their SEPM cannot perform the assigned duties because of a conflict of interest or impartiality problem caused by active involvement in the corresponding NRCS employee organization.

With some exceptions as already noted, the official activities of an SEPM with NRCS or any other agency are unlikely to have a direct and predictable affect on matters of interest to FEW.  They also are unlikely to affect the interest of a majority of FEW’s members.  The answer regarding conflicting interests for an NRCS SEPM who is active in the corresponding NRCS Employee Organization is likely to be different.  

� There are two exceptions, Rural Development Councils and SARE Administrative Councils.


� As when examining to see if an employee must recuse him or herself due to an actual conflict of interest.


� As when examining to see if an employee must recuse him or herself due to the apparent loss of impartiality.





